THE DYNAMEC DEVELOPMENT ON iNDGNESiA’S ATTETUDE
L TOWARD HNTERNATHONAL LAW

| | By Df aur Damos Qumoh Agusmam EERA N

Abstract : e L

The pa,oer drscusses the relaflon between mfernatronal Iaw and domest;c Iaw in
'the ‘context -of "Indonesia. The paper exammes Indonesia’s - viewpoints on
:ntematlonal law by analysing the various stages m Indonesra s h:story from its
independence through the present times. =~

The altitude of Indonesia toward infernational Iaw since n‘s mdependence as a
sovereign stale ‘has been changing progressively, from hostility to friendly.
Indonesia, therefore, should shape its domestic legal system in such manner
where international law acquires a proper fegal status under it. It appears that
the Indonesian legal system is not yet being. developed into such direction.

Keywords: international law, domestic law; damesticlegal status.

A. Introduction : been written about the relationship
Being a part of the international between  international law and

community of states, Indonesia is domestic© law,? lincluding the
bound by international law. As a controversial . debate, over the
member of G-20 the country is now theories of-monism/versus dualism
an active sovereign state playing its as  well as adoplion versus
role in global relations. and iis transformaiion: A'number of studies
behaviours are governed: by this have + explained~ the Iinterface
law. At the regional level; Indonesia between-traaties-and their domestic
is entering into unprecedented implementation in  many legal

international relations whereby “its
domesiic legal system becomes
integrated into ASEAN process that
comes with the objective of
establishing an ASEAN
Community, a matter of which is
undoubtedly the concern  of
international community. These
current developments suffice for
many to inquire the legal status of
this body of law in Indonesia.

The relation between
international law and municipal law
is a subject with which many
generations of lawyers have
wrestled, are wrestling and will
continue to wrestle.? Much has

systems.. Most of these siudies,
however;~=refer to developed
countries,* and are confined only to
a particular jurisdiction.’ Litile is
known about how international
obligations have been applied
within the legal systems of newly
independent states, post World War
I, and how they work. Take
fndonesia® for example, which is
detached from the legal traditional
approaches of its former colonial
states.

Former colonies that inherited
the established system of their
former colonial states perhaps
faced no difficulty in dealing with
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- the . relationship between inter- -
“national law ‘and ‘domestic’ law
’.because the colonial 3egai system

- -commonly addressed- this issue.
- Most former colonies tend to apply
~ the trad:tlonai approaches adopted
by the ~ metropolitan  colonial -

'--'powerST Former British colonies

. tend o adopt the princzpies of ‘the -
.- common ' law . system, “which fo
. .some extent provided the basis for -

the  relationship between

‘international law and domestic law. -

But - Tor - former  colonies - like
Indonesia, the -question of the
status of treaties under domesiic
law is commonly undetermined:®

Indonesia is an independent
state that gained iis independence
through means -oi a painful
liberation war. As a conseguence,
Indonesia was not eager to. adopt
the colonial legal system. itwent on
to  construct. | #s own | legal
architeciure.? Historically, Indanesia
perceived inierpational law as that
which is associated  with * the
established legal. order that.favours
the colonial powers. International
law was therefore -considered
unfriendly towards Indonesia; and a
foreign element " to="the " newly-
founded Indonesian legal
framework.

How this legal framework
responds to international law and
reflects international freaty
obligations in its domestic law -
particularly at a time when it
considered international taw
unfriendly and alien to ii- is an
interesting academic subject. Until
recently, scholars have not
addressed this question in the
academic sense and litfle has been
written about this issue. 0

Problems that arose in the
relationship between treaties and

Indonesian ' domestic - law are @
- peculiar. and -crucially important. lis =~ =
_historical background might be of = =
~relevance in examining Indonesia’s .
-view then of the domestic status of -. .
' international law. Indonesia won ifs. -
independence in an era of
colonialism, which at the time was .
. ~mainly associated with the Western
world. That part of the world was .
‘perceived to be the drafters of
“linternational law’. Ko Swan Sik™
~argued that the question of giving
‘legal effect to international law in

the municipal sphere is connected
with the historical experiences of
those countries on the international
level, .in light of their non-Western
origins. and their political and legal
cultures:.

The aititude of the founding
fathers of ‘Indonesia as well as
public.. perception towards inter-
national’, law, - especially ftreaties,
was influenced by the sentiment of
nationalism, a culture of resistance
oi.indifference to so-called ‘colonial’
international law. Indonesia
separated from its colonial powers
g “revolutionary manner and
showed resistance to inheriting the
Duich .legal-tradition with regard to
mternational law.'? Indonesia is a
newly born state that built its own
legal framework on iniernational
law with its own paradigm. Although
it absorbed part of the civil law
traditional approaches of the
Netherlands, Indonesia was
determined to have its own legal
system. It framed its Constitution in
1945 following independence and
bring about a mixed of legal
traditions: civil law, Islamic law and
adat/traditional law.

From its inception as a
sovereign  state  untii 1949,
indonesia fought t{o  acquire
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_.recogmilon from r’cs former colonlai_ 8
.power. Srnce then indonesra

: "'-.expenenced three consecunve_.?i
regimes of govemment The first
regime “was  the so-called ‘Old

S Order 8. pnmariiy characterrzed by
.. the political system. referred foas
o 'Guided Dem_op_ra_cy, ed by
U influential - nationalist Pres;dent .
" ‘Soekarno. - In v the “beginning,
: '-;_'.'_Soekamo subsorlbed to this system =

- but -then- ‘moved - on towards

' ":.authorrtartanlsm +The - economic =

- collapse - _the -.1960s - 'was
V-'-.acc_o_mpanied by the overthrow. of
-his regime, -and gave way fo the
- ‘New Order’, led by the strongman
~President  Soeharto. The  New

.Order - .- administration .+ -+ was

characterized by a powerfully-
- ceniralized and military-dominated
~government - under/. ./ .which
~democracy - was . not properly
~applicable. The economic collapse
in 1998 pushed the regime fo its
‘impending end, and ‘widespread
protests ushered in.the ReformEra,
which -in subsequent years*saw
Indonesian leaders bringing "about
democratic  reforms = in =~ the
bureaucratic, economic and politicat
sectors.

During the course “wof —the
authoritarian regimes -the first and
the second- debate over the
relationship between international
law and the newly-formed
Indonesian legal system was not
properly developed. The issue was
not controversial and gave no
impetus for the public to seek
answers on the status of
international law when viewed
through domestic laws. In the
Reform era (1999 - to present), the
guestion of the status of treaties
under domestic law came to the
fore when Indonesia encountered

-mte'rnal and external pressures

;resuEt of a democratlc system set m IR
_-_._-'j*place and the iega! standards: that Ll
~are. commonly  featured -~ in
_._--;-fs.democra’c;c modemn states, j.e. ruie SR
-.-“of Iaw parlramentary partrcrpation e

'-':.':scerta|nty shali apply “The .
"-"democratac legal standard requrres_ e

fora. clarified - _status - of - treaties
under domestlc aw.: External
pressure “was generated by
- globalization, - wh:ch blurs the Emes
- /between international and domestic

spheres. There are currently many

“international freaties that are of an
Antrusive.. < nature - from = the
‘perspective.0f, state sovereignty,

touching upon the typical domain of
domestic. law.. These includes
treaties ~on ‘environment, human
rights” and trade. Such conditions
provided  the  push  ‘Indonesian
scholars™ -needed / to/ search for
answers —on  ithe | status of
nternational freailes under
domestic law. -

~indonesian Viewpoints on Inter-

national Law through the Years
1j.Hostile ... attitude following
Independence (1945-1966)
Indonesia was to some extent
aligned with the attitude of the other
new Asian states in the earliest
period after World War il towards
established rules of international
law i.e. being selective by which
they would choose international law
as whatever they thought to be
useful to and compatible with their
own views, but rejected the
remainder as not or no longer be
applicable.’ The attitude of
Indonesia towards international law
is closely related to its historical
experiences. Indonesia  gained




o "'mdependence thmugh a very bltter
.'r‘_-,iiberatloﬂ war .against ‘colonialism
- during a time when international
~ilaw might. be. seen. as favourabie to

. 'the " colonial -

' 'g'.{advantageous to the lndependence

. of ‘colonies  (separatism).'® The
S =:j-found|ng fathers were preoccup;ed
- “with ~anti-colonial.- ‘sentiments ' and

-?assocnated ‘colonialism - wnth the

~Wesiern world" a_nd__ co_ns;de;jed the
~latter. had drafted out international

~law. - Indonesia perceived - inter-

“colonialism. @

“national law as the law that justified
“-subjugation of the people of Asia

" buttressed
Meanwhile, the

and  Africa - and -

unilateral proclamation- of " inde-
pendence was seens by ‘most

European siates and by the United
States as an act'thai was in flagrant
violation of international law.’

The war 10 survive Indonesia’s
independence " resulied /'in . the
establishment of the Netherlands-
Indonesia Union'in 1949. From thai
point, Indonesia- took a friendlier
approach to iniernationaltaw: This
Union was shori-lived- as it lasted
uniil 1950. Indonesia “unifaterally
terminated the .Duich-Indonesian
Round Table Agreement.of, 19489,
which created further~tensions
between Indonesia and
Netherlands, with the latter
accusing the former of violating
international law. From then on,
relations between Indonesia and its
former colonial powers became
deteriorated.  Nationalistic, anti-
Western sentiments re-emerged.

The political outlook of the
Indonesian elite was increasingly
marked by anti economic and social
liberalism. The spirit of the
revolution got them to apply
methods which they had used
during the liberation war against the

'antr—Westem

powers and d:s- L

r-'-__fDutch ie. mass movements and
: slogans.® " The
--general - pola’uca! ‘atmosphere ‘had
. significantly - affected - the attltude_-
: -'towards international law. -
= The series of legal _measures
f taken ‘by “Indonesia in ‘tegard to .
- dealing with-international law had
been peculiar. In 1957, resentment . -
‘against  Indonesia- at the ‘United

Nations ‘was  growing. ‘The latter
could not adhere {o Indonesia's
needs in regard to the dispute it
had with the Netherlands over the
status of the remaining colonial
territory, West Irian. Indonesia’s
discontent over the matter led to
the= nationalization of all Duich
enterprises in  Indonesia through
the Issuanece. of the Government
Regulation:. No. 23 of 1958
concerning The Take-over of All
Neiherlands  Enterprises into the
conirol of the Indonesian
goverament. - This was further
strengthened through Law No. 86
of~1958 on’ the  Nationalisation of
the-Netherlands Enterprises. This
measure _was faken f{o secure
national..economic survival in the
baitle”againsi’ the Netherlands over
Westirian.

The nationalization incident had
created legal controversy amongst
the enterprises and one case had
been brought for adjudication to a
German court.” It created strong
controversial debate among inter-
national law scholars and most
were of the view that this measure
violated international law.?® Even a
prominent  Indonesian  scholar
acknowledged that the measure as
such prima facie violated
international law, linking it fo the
protection of aliens and their
property.?!




~Indonesia’s

. geographical - land-scape . is

': - consisted of thousands of :siands

- scattered - throughout- - - the

-;archip_elago lndonesna _ took.. issue

with . “the - three-mile - limit - of the
territorial sea, which refers to the
traditional and largely obsolete
~conception of the internationai law
of the sea that defined the country's
territorial waters for the purposes_of
trade - regulation -and exclusivity.
~This - three-mile limit -essentially
limited  national _rights / .and
Jurisdiction over the seq
surrounding and , separating the
islands that make up ‘the
Indonesian archipelago.-Under this
international law, the waters would
cause the country. | to- be,
geographically, more. divided-than
united at a time whenindonesia
faced regional disintegration
movements. The resulting
vulnerability in terms" of-security
posed a real threat to Indonesia’s
survival as a unified nation and the
unfairess of this law was largely
felt.?

In reaction to this perception of
unfairness, Indonesia launched a
unilateral legal action under which
the waters were regarded as
unifying rather than separating
elements. In 1957 Indonesia
unilateraily issued the so-calied
Djuanda Declaration by which

Indonesia drew straight baselines
connecting the outermost points on
the low watermark of the outmost
islands. Indonesia made a claim of

approaches
'-.".-towards :nternatlonai iaw continued
. along the ‘same tmes ‘when it
- i-encountered ' "the
- endangering of ;ts
© - interests caused by the prevalilng ey
B .':,'.;nternatlonal law of the sea. amidst
. ‘its war over West Irian.. Indonesaa S

potentlaf i
strategic

;:__'-;1 2 m:le terr:torsal sea Ilmlt by Whlch -

the breadth. of its: terrltonal ‘sea was
12 miles ' measured. from . the
]_;baseimes _
“miles recogmzed by the prevamng .

law of the sea at the time. It further

lnstead of the three-

- claimed that the waters within this
- limit,.. which prev:ousiy had . high
. seas - status,
-~ 'waters and subject to its-exclusive
- sovereignty. . The . :
~appeared . ‘to constitute ~a. blatant

became ~internal

:declaration

violation of the existing international
law and invited strong protest from
most Western states,?® especially
from the - .United States of
America.?* Albeit rejected later by
the “Geneva Conference of 1958,
Indonesia ‘insisted on applying this
limit through the issuance of Law
No. 4 of 1960, and maintained a
‘persistent= “pon-compliance o
international faw’ until the special
regime “was. completely accepted
internationally. as it was adopted in
the UN Convention on the Law of
the Sea of 1982,

Hostility itowards international
law gradually turned to apathy by
the-Western-world when Indonesian
political"ideclogies.moved closer to
align’ with the “socialist bloc (Soviet
Unien—=and=-"China). Moreover,
president Soekarno in 1963
spearheaded the idea of forming a
gathering of New Emerging Forces,
or NEFOS, represented by nations
within Asia, Latin America and
socialist countries. The gathering
was proposed to formally oppose
the Old Emerging Forces, or
OLDEFOS, represented by what he
referred to as capitalistic nations.

Indonesia's  views  against
international law reached its climax
when [ndonesia, through a letter to
the United Nations dated 20
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January 1965 WlthdreW25 from the
UN a_nd its. agenmes by stating: :
. that in the . cmumstancas
"'-"._-whtch have been created by

' ""5,_-'j--co!0n|ai powers in:the Un:ted_._;:-__f-'
- Nations are so: biatant!y agamst.

S our antz colonial - struggie__:and
~indeed - against - the  lofty
p_nncup_i_e_s and. purpo_ses_ <of ‘the
" United " Nations 'Charter,' “the
“Government: - felt = that: "~ no
. alternative - had  been - left  for
. Indonesia “but withdrawal - from
'i:he Umted Natlons T

The w;thdrawal ‘was only
temporary as Soekarno was forced
out of power in 19686. . '
. Indonesia's - = wiewss ~ on
international law in this period were
not without scholarly support’ A
number of prominent.. scholars
backing this legal standing referred
to argumentis that were known 1o
international faw.

When dealing: < with = the
allegation oftinfringement “of pacta
sunt servanda. with--regard--to the
1950 unilateral termination=of the
Round Table Agreements of 1949,
Roeslan Abdulgani, a prominent
scholar, argued “that_ the legal
measure faken by Indonesia~could
be justified by the principle of rebus
sic stantibus.?® In his remarks to the
London Conference on the Suez
Canal Crisis in 1956, Abdulgani
clarified the position of Indonesia
towards treaties by stating:

*Mr. Chairman, | understand fully
Sir Anthony Eden's remarks this
morning about respect for the
sanctity of international law.
However Mr. Chairman, | should
add one comment upon this, and
that is that most international
treaties which are a reflection of
international law do not respect

'_":Jf..-'-'the sanctity of ‘men as equal.-;f-ﬁ*_-_:_”
"j-f';_human bemgs |rrespect1ve of oo
- their” race, “or their creed or
~ |ocality. Most of the existing laws
. _._:._between Asian and Afr;can and. o
i the:  old-established wes‘tem'._l_-.___'-'
2y .'_'_world are more or less outmoded s
- and ‘should be regarded as a
~burden ‘of modern “life. . They - -
- ‘should be revised and be made =
 more - adaptable to modern -
international relations -and the

emancipation -of  all - parts of
~ mankind.”?’

President Soekarno had
subscribed to this legal position and
expressed it in  his various
influential, public speeches, which
successfully . induced  negative
sentiments, in. Indonesia towards
international law, especially
tfreaties. He condemned scholars
wholoveremphasized the sanctity of
freaties. ‘He /argued that trealies
were always subject {o revision if
they were “against the justice of
mankind: ‘He: referred to treaties
allowing ~colonialism, and pointed
out that they should be immediately
abolished.?®

Another prominent legal
scholar,” Yamin, whose thoughts
were influenced by the legal system
of the Netherlands, also criticized
international law as it stood until the
20t century, as law belonging to
and made by the Christian-
dominated Western Europe. Yamin
pointed out that Eastern Europe
and Asia did not participate in its
making.?® The idea became a
public perception during the given
period and, to some extent,
discouraged the development of
interest in international law in
Indonesia.
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‘New Order (1966-1 998)

an

S Forces, - Wthh fell  under -the

-+ command Soeharto “who
- steadfastly: held power in -.all
relevant = sectors - polmcal and

-~ public.‘governance, "economic and
~bureaucratic. In light of past political
experiences, “the ~New  Order
focused on political and economic
- stability, - giving  no - roem 1o
~constitutional changes .that could
trigger  political - snstabaf;ty for the
-reg;me o
- Viewpoints can change, During
Soeharto's New Order, Indonesia
warmed up to international law as
the country opened itself up. and
grew closer to the Western world.
Indonesia chose to. become ‘more
cooperative  with * “respect:- o
international law. This¢hange-in its
stance toward international law was
stressed as prominent==scholar
Professor Mochtar Kusumaatmadja
sought a balance between the legal
requirements of developing nations
and the stability and relevance of
international legal obligations. He
pointed out that the existing
international law might be outdated
and may no longer adjust to the
dynamism of the  changing
international  world and its
communities. Professor Kusuma-
atmadja said that Indonesia's
rejection of unequal international
legal  obligations  should not
constitute a violation of international
law. He further argued that

z)No Cold Shouldea‘ dunng the'_-
' __:'compietelyi - Lo
__'amternanonaly.: - regulatzons ‘was .
. acceptable aslong - as [ndoneeia e
takes  into. account the: -legal
mterests of other states and was._-_:_'-
WIlimg contrfbute the.. ;

'_.'._Presndent Soeharto ruleci w:th___}...
o Jron fist in - a " period of .
e author;tanan ruimg Ia‘ter to. be._'_:
R _-=':33-_:referred to asthe New. Order ‘which
-"._'._s'-._'began in. 1966 and ‘lasted for @2
- years.. ‘The admmlstrat:on was o
: -se'af'-heavzly ‘centralized, compfetely e
~wback: by the - IndoneSIan Armed

lndoneSIae att:tude
' accep’tmg

necessary changes 30
“Inspired by the: Iegal thought of

b Professor Kusumaatmadja ‘the
- persistent disobedience to the’ law
" of the: 'sea “transformed ' into  a
"5';-construct1ve engagement ‘N “which
~Indonesia, - instead: " of . merely
fignoring the 'prevaiiing law, -played
/ an active role in negotiating with the
~international. community ~on the

mariiime.. wegime that it had

“unilaterally claimed at the Third UN
- Conference on the Law of the Sea

since 1974. The ‘hegotiation led by
Professor Kusumaatmadja
achieved. a. compromise, -through
the - adoption', of the  archipelagic
state coneept in the UN Convention
on Law of the Sea in 1982.3
indonesia’s success in gaining
international recagnition for
‘breaking - international law' got
many-scholars to view differently of
Indonesia’s endeavour to seek the
recogniiion.of the‘archipelagic state
conceptindonesia did not break
international law but instead it had
made it.*> As Mochtar Kusuma-
atmadja® claimed, a unilateral act
of a state driven by its basic need
may constitute a newly emerging
rule of international law by virtue of
customary international law. He
further argued that a unilateral act
taken by a developing country, be it
destructive or constructive to
international law during the initial
stages, should not necessarily be
considered destructive in the end.
This was successfully
demonstrated by the Indonesian

: not g
exzstmg '




. experience when it came todealing . -
wnth the international law of the sea.
i As mll;tary ‘power dcmmated_

o "_the_ __p_otltlcal scene: during __th_e __New_- B
. Order, . international - law. = was - -

S '.{-apprecaated ~and: took some effect

.- on the basis of poh’uca! rather than
. legal relevance: it was the will .of -

. the ' President that determined =
g:;-j.'Whether or.’ not mtematlonal Iaw

~should .bind or. mﬂuence the state 1t
owas; pohtlcai power that could: push
'._'-ﬁtndonesia “'be receptive 1o
: __'internationalilaw.' Hence, Indonesia
- accepied io take its dispute against
Malaysia = over - the Ligitan - and
Sipadan Islands to the International
Court of Justice in 1997 and was
bound by its decision. It was the
same political ¢ power  that
encouraged Indonesia {o iniegrate
East Timor in 1976 hy means of a
course of action” that was ‘claimed
by the international community as
incompatible .  with"// international
law.** Consequently, international
law did not find. its legal basis or
foundation in., the- national . legal
system becausSe.. “iis  effective
application had noi-been enforced
through law.

Issues on human rights were
dealt with peculiarly under-the New
Order regime. On the pretext of
non-interference and driven by anti-
colonial sentiments, Indonesia saw
its people living in a siate of
repression and were in a phase of
denial towards human rights
violations.®®

Indonesia was governed by a
political force and, with national
security and stability high on the
political agenda, international
human rights laws were considered
incompaiible with the interesis of
the fndonesian government.
Resistance to international laws on

Timor:: Amldst
_ pressure

Indonesia ‘was deai:ng w;th the_f_.._-i,’__'_-_;
'.::'-'matter of the: occup_ahon of East: .
mternat[onal Fii
Indonesaa - showed
':ireSIstance by assomatlng itself with

- a group-of states in favour of the =~
~iconcept of - _cu!tura! relativism -
sversus - Western universality  of
. human " rights,® -and - developing .
~Asian values. of ‘human righis -
-~ which ‘in academic discourse was -

considered an attempt to legitimize
authoritarian rule. 3" -

The human- rights policy
pursued by the regime was inspired
by the idea of an integralist state.
This_idea had been proposed by
Prof. = Soepomo®  during the
preparatory. stages of Indonesia's
independencein 1945, Soepomo
undertined that an iniegralist state
saw ‘the interesis of the whole
coming:. .before the interesis of
individuals. | /This concept was
efiectively applied by the New
Order regime, in which
individualistic rights were
considered ~ secondary or even
irrelevant 1o those of the state. It
thus—provided no space for the
respect of human rights, as
understood by Western values.

3) The Reform Era (1988 - to
present time)

Political reforms that took place
in 1999 led to radical changes in
the Indonesian legal infrastructure,
including constitutional and institu-
tional changes. International law
however, even with constitutional
changes, did not receive any
particular atiention and not one
single constitutional provision deals
with its status. The absence of
constitutional provisions making
reference to international law might




.pressures that haghlzghted domestlc

. problems. The = emphasis was_”-_
. therefore  on- strengthenmg the

B '.':'3-'3_.iconst:tut;0nal framework and S
R -'-lnternatlonai Iaw was- not a pnorlty
o this ‘context, ‘one may
i :strongly argue that there is. nothlng_
©wrong - with © the  ‘status . of

. _.'..-tnternatlonal Iaw under the c:urrent
.. legal 'system and therefore there is = .
o no-urgent: need to dISCUSS it under_-_'--
o i:the agenda of: reform. 5

~The “most determlhing' factor

"-.'-:_._underlymg the . ‘ignorant . attitude’

_towards.'internatzonal law is -the

- notion that this branch of law, with
- regard to.its status in Indonesia, is

“neither well-known nor of particular
“interest {o the ‘public.sInternational

¢ law is. until present/ times ‘anly of
- interest to a small group of scholars

--and - government . officials’’ who
-direcily need to deal with. issues of
international law and treaties.. The
~law may generally. be perceived as
- hardly present in the daily. lives” of
‘the general public and i it is ihe
otherwise, it is still understood-in 2
very limited scope.

The academic community—in
Indonesia does however. fake
interest in international  law,
Nevertheless, the teaching of
international law in Indonesia is still
basic and far from the levels
attained in developed countries.®®
Therefore research work about the
place of international law in the
Indonesian context is rare.“? Even
as it is taught in many universities
in Indonesia, international law is still
conveyed as an isolated field of law
with no link to national law.

A subchapter on the
relationship between international
law and domestic law has been

j_'-'movemen’f reﬂected domesi:lc =

. with . regard -

- constitute -~ an -
- controversial . issue “in - Indonesia.
.-Th_eif.e_ “might - be several reasons
~thats could explain this
' -_phenomenon :

o a) Experis=in: constituilonal Iaw in

gtaught in the unsverszties wﬁhout'3_..'_'.;_':__.-':._*'.-'_'.
“:making any: ssgmficant reference o PR R
'-"_'-'r:.';'-i.indoneman daw and if any,. such_:
" references  suggest . only. indica- -
- tions.#". Indonesian scholars have. . S
'so far shown I!ttle ‘common interest ©
. the status of =~
“-international Iaw under domestic .
~law. Until: recentiy, the issue of the .~
'.-"relat;onshlp between ;ntemailonai
“law .and - domestic law did not
_3-_.:-'gamer the reqwred attentlon -of -

scholars or !awmakers and did not
academ!cally

“Indonesia and .international law
-were ‘busy -in, their -own spheres
of ‘expertise-and viewed ireaties
- from their specific perspectives.*?
For consiitutional: law experts,
treaties are merely. theoretically a
soufce of constitutional law. For
~internatiopalists, - treaties - are
legal. documents <under inter-
natienal law.~ _Internationalists
have-liftle” interest to deal with
theirdomestic status. Due to the
rather” executive-heavy political
setiing;-practical questions on
treaties never appeared in public
debate and, if any, were settled
through political solutions.
Academic *  discourse was
therefore not encouraged. The
discussion, if any, lacks attention
to international aspects of consti-
tutional law and depicted a deficit
on constitutional aspects of inter-
national law.

b) Following  Indonesia's  inde-
pendence in 1945, Indonesian
scholars were preoccupied with
the nationalist sentiment and
viewed international law as




* - colonial law. Scholars turned to -
- wwointernational - law.. “only . when
= domestic. laws _;—md m‘terests were

- “at stake 43

c) As‘an’ archlpeiaglc state mos‘z
.. parts of Indonesia are. !ocated in

;:_remote -areas - far. from - cross-
- ‘border interactions.. Intemat;onal
" relations ‘were: iherefore “mostly
_viewed as relations between and
by - governments . -instead - of
relations - between = and .. by

- individuals. - This  circumstance
. .stimulated scholars to be more
conservative in their way of
thinking on international law.
Treaties were viewed merely. as
inter-state documents belonging

to the exclusive domain of the
Foreign Ministry..The guestion of
the domestics status ‘of treafies
did not congern’ the public ‘and
therefore was 'of interest neither

to constiiutionalists” ‘nor.  for

internationalists.

C.The Need for. Clarity on_linter-

national Law in -a. Demeocratic
indonesia
1) Consequences =~ of -a Demo-

cratic Legal Sysiem

Indonesia is now intransition to
becoming a fully-fledged-—demo-
cracy. Within such a system, the
principle of rule of law
(Rechtsstaatlichkeit), which
encompasses legality, certainty and
equality is an inherent part of any
democratic society. Al  newly
democratic states have
experienced this call and
subsequently they are required fo
deal with the status of treaties
under domestic law. As treaties will
affect the rights and obligations of
individuals, their validity under
domestic law must be
constitutionally determined, instead

‘of " being ‘.
- discretionary power. In other words, =&
- a system that governs the status of .~ =
~ treaties ‘and provides them with =~
- Clarity . under: - domestic. law Es
'..--.gcondrtro -sine - qua. non for
democratlc legal system.

-Democratic -

law. Before -becoming democratic,
most states in transition had neither
a clear attitude nor constitutional
and legislative provisions with
respect 10 this matter. Before the
transition, for example South Africa,
as-. a. former member of the
Commonwealth, was supposed io
follow. the same general practice as
other members but there was little
judicial authority in support of that
supposition.** With the inception of
the new Constitution in 1994, South
Africa created a clearer regime on
the _relationship between inter-
national’law and South African law
and:-on the status of international
law-in Souih Africa.*® For the first
time, “ifs=«Constitution included
provisions governing the status of
international’law under its domestic
law=4t" is claimed that the
relationship between international
law and South African municipal
taw is now more clearly defined
than ever before .46

The new democratic countries in
Eastern Europe and former Soviet
Union countries face the same
situation and were determined io
adopt a clearer legal regime with
regard to the legal status of treaties
under their domestic law. Before
democratization, the status of
international law in their domestic
law was not regulated either by a
constitutional provision or by the

d_étermih_éd' - by ;

-~ De transmon in
_lndonesia has prompted . the state

to provided clarity on the status of
international law under its domestic
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S ??_':':':kmds of reiatlonshlps they estabhsh

o differ, 'such general ‘clauses are.
e 'present [n: most of the new .

L _constl’{utlons 48 ' :
IndoneSJa in tum is. requlred to .

-'foilow the. democratlc transition
i '-path_ Following the collapse of ‘the
~“New - Order - in - ‘Indonesia, . the
-couniry's -political - structure: came
~.under serious - scrutiny and’ s
- foundations as a nation and a state
<-were: shaken.*®. “A./series  of
- constitutional ~ reforms /theteupon
. took place from 1999 to 2002
- These constitutional reforms
resulted in a fundamental change in
-+ the state’s structure and. distribution
of -powers. Ideally, reforms which
-included - decentralization_of power
would act as prerequisites:io a well-
functioning democratic order:
' The original Constitution - of
1945 (before the amendment) was
- criticized by many Indonesian
constitutionalists  for its many
defects. Prominent constitutional
law  expert Moh.  Mahfud®
confirmed that before the
amendment the Constitution
provided a system that was
executive-heavy, lacked in checks
and balances, delegated too many
consfitutional  functions to the
statute level, contained ambiguous
articles and depended too strongly
on the political goodwill and
integrity of politicians. The question
on the legal status of treaties under
domestic law was therefore dealt by

Iower;l'egislation - Consequently, "the _
A _"f;’__iaga!_;;E_:sy_s'tem*;;-._Qre'aieq-z_f:.a lack - of__-_”
L ';_._.__%'_-__cbnsis’zéhcy}i--_-fandi:.'-=clarity :

_-:_between mternatlonal !aw and_
domestzc law, mciudlng the’ status_--
. of treaties, has been regulated by -
- the ' constitution.4” " Although the_".'-_.'_-.1'_Representatlves prov;dzng
.clearer - checks: and balances o
system, elaborate on. constltuhonat.-.. o
. provisions and prescrebe tothe rule
-+ of law. The ‘system could sustain
- the . political stability of domestic
_implementation of treaties but at the
ssame time it failed to explain their

::Iegai status under domestic law. -

i1 thes: d:scre’uonary power of the
-execut;ve (govemment) w;thout any oo

.checks  and " balances  from the
;-ieglslatave branch The amendment i

of the Constitution created. a = - =
“system that could | in theory, remove' R
‘those - defects by grantmg more o
power to the House of-_--

- The.. . .present -  Constitution

i (amended) 1i8 characterized. by the

following fransformation, i.e. from:

~(a) ‘authoritarian into a - democratfc

‘government; -

{b) executive- heavy _{o : _equat

-checks and balances; -

(c) mliltary power o supremacy of

law and jusiice;

(d) ignoring - rights: ./ issues, to

‘respecting human rights issues:
{(¢) centralization-info regional and

local- autonomy.

The“current constitutional and
state structure undoubiedly
necessilates-a clear legal system,
including the governing of the
relationship between international
law and national law. Under the
present Constitution, distribution of
powers between executive,
legislative and judicial powers is
now established and clearly set.
The executive organ has been
endowed with powers that are
restrictive, including its treaty-
making powers and the
implementation of ftreaties. The
legislative  organ  (House  of
Representatives) plays a dominant
role in drafting out and passing

ndonesian Law Journal, Vol.




- '.g".f_._flegislatzon a'h'd'-:-'f"' ' |
© wrinstrumental . in shapmg upiithe - -
:_::status of. intematlonal norms in:the

domestlc sphere ‘Judicial power is

_-_'-'-;now mdependent from ‘executive
- iinfluences.in mterpreung “and
'_'-‘_sdetermmmg ’the ‘effeci of {reaties
concluded by: [ndoneSIa To some

- extent; . the . ques’uon of judicial

' “review of treatles ‘has been raised.
~Through ‘a checks ‘and balances

- system, .the . constitutional - organ
“shall ~ensure - that - treaties are
observed on the ‘basis of the
‘domestic legal system. -

The question of the relationship
between international jaw,
especially freaties and demestic
law, is now on the political agenda.
Critical -and legal questions about
the status of @ treatles under
domestic  law /' have . 'been
increasingly raised, not only in the
conduct of state in “iniernational
relations but also among
lawmakers, practitioners, and-legal
enforcers. Treaiies  concluded by
indonesia are. increasingly.on the
rise not only inquaniity but- also
quality. The receni tendency—of
treaties to govern the “rights. of
individuals, such as*htman_rights,
environment and trade —ireaties
creaied debate in a domestic level
and prompted a search for criteria
and a mechanism for their domestic
application.®

Under such circumstances, the
absence of a clear legal regime on
the status of treaties under
domestic law wili create uncertainty
and unprediciability concerning the
rights and obligations arising from
such treaties. From the outside it
seems obvious that Indonesia is
required to observe iis f{realy
obligations in line with the
international legal order. It s

therefore,

_-'common]y sald that states that-.
have ' 'not equipped their “legal "

'l'-systems fo. cope with mtemationai'-'_-f

~law - would face the - risks  of -
. breaching - international -obligations.
- and affecting the domes’uc baEance_ S

= :of powers. 52 :
i Legal uncertamty the
n absence_ of_a clear:legal reglme on
treaties - is ‘worsened through the
effects of globalization, which has =~
presented with many types of - -

freaties that are intrusive in nature
and touches wupon the typical
domain of domestic law, i.e. treaties
on environment, human rights and
trade.®® Indonesian law can no
longer.stand on its own, and, as
experienced by all states, will face
constant. pressure to synchronize
with interpational standards. It has
beenrargued that whereas in the
past " the municipal sphere was
beyond® the. reach of the
international community, it appears
that there are minimum
requirements-on the international
level coneerning the internal order
of states-imposed by treaties.®*
As“a democratic state that has
been-predominantly inspired by the
Western meodel, Indonesia is now
applying legal standards commonly
featured in democratic modern
states. Rule of law, parliamentary
participation, separation of powers
and legal certainty are amongst the
principles that should underlie the
legal regime that is to be created.
As a consequence, Indonesia
needs to address this question in
order to establish a regime that
could provide legal certainty
(precision) and predictability
concerning the status of treaty vis-
a-vis domestic law. The question of
the relationship between f{reaties
and domestic law also involves the
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s .__-hlerarchleal status of treatles wzthm
- the domestic legal system. o
. From its inception, - indonessa__'_
has - consastently deve!oped dts
natlona! laws by subscrtb;ng stnctfy
o ‘Hans: Kelsen's. Grundnorm and
e Stufenbau. theory -::Indones;an Iega!_, :
-+ .architecture _recognizes .. the
B ﬁhlerarchy of iegal norms. and starts._
o from . the . fundamental ‘norm

-.'._;‘-_(ldeo!ogy of Pancasila) - and ihe

- Constitution from which flows other
- legal norms: in - a hierarchical
- manner.5 The Law No.:12 of 2011

~‘prescribes - that - - ‘types - ‘and
- hierarchies of laws and regulations

- are:

-a. Constitution 1945
~b. Decisions  of . the - People’s
-~ Consultative Assembly;

c. Law/Government - #Regulations
Replacing the Law;
Government Regulations;
. Presidential Regulations;
. Provincial Regulations;
Local and City Regulations.

The hierarchical * construction
would inevitably give. rise. to-the
question of where international-law;
especially treaties, is :placed in
domestic faw.58

SO 0o

2) Compliance with Inter-national

Law

Indonesia is undergoing
profound developments, arising
from internal and  external
influences. Internally, as a new
democratic state, its legal system
has been called upon to meet
international standards through the
passing of domestic law that can
put treaty obligations into domestic
effect. Externally, Indonesia is
witnessing profound changes of the

international legal system-
globalization- which imposes so-
called international minimum

requiremeh'ts concemmg dhe
- internal legal. order of states. 57 R

- Since - its mcep’uon as a-
" 'sovereign - state EndoneSJa hes.
“concluded: meny treatles B
'__;.:_Conciudmg treataes has in-fact ©
“becomes " a “daily - activity - for .-
“Indonesia, as the government has
““been acilvefy engaged in the treaty-
*making - process  in many. fora,
+.“including ' those Jnvolving ‘the - UN
-.J-:ifremeworks reglonal and. bllaterai
“context. To date, - lﬂdonessa has
“been a.: party: to almost 4,000
freaties, - and  they cover wnde-
- -jranging issues.

Those concluded by lndone3|a
thai “are._ intended to - produce
domestic: effecis ‘are ‘on the rise,

. particularlytin the.field of economic
relations _such . as. free - trade,

investment guarantees, double tax
avoidanhce °\ireaties; and . legal
cooperation ‘such as | extradition,
muival legal . assistance, com-
batling’ transnational | organized
crime, -anti-corruption and counter-
terrorism.

Following the multidimensional
crisis~of 1998, “all Presidents that
have iaken-office ever since have
consisienily set the same targets in
regard-to-foreign policy. The targets
are a greater role for Indonesia in
terms of international relations and
in creating world peace; a restored
image of Indonesia; boosting
confidence in the international
community; encouraging the
creation of a better regional and
international economic order as
well as cooperation in supporting
national development.58

It is argued that Indonesia can
only attain its desired reputation
and credibility at the international
level if it demonstrates its
compliance to international law.59




ﬁ:a-'*:Comphance W[th regard to ‘treaties. =
would: . be: the .most ;mportant_
_:--'-'-parameter As a party to ireaties,
_-*f_';flndoneSJa is. bound by the prlncspie
~of .pacta. . .sunt - servanda . -a .
J-.:-;fundamental prmclple of mter—. i

“national’ law-’ Wthh prescnbes that

. freaties and other agreements are
" binding on the parties and must be
. -performed in good faith.®0: Failure to

: do -so by any state would not only

~ . constitute a ‘breach of ‘international

- law ‘but also bring about a non-
‘compliant - status, * which . could
adversely affect a state’s
international reputation and
credibility as a member ofthe
international community.

It has been noted that failure’ o
observe = freaty mnaorms in the
domestic sphere shall /involve “the
responsibility of that state, which
cannot rely gn its domestic law. A
state is under obligation A6 ensure
that the ftireafies are applicable
under its domestic ‘law.  How
treaties are transformed-or- adopied
and ranked within-the respeciive
internal legal ordet is a matter of
domestic law.?" These traditional
premises remain.in place-insofar-as
a so-called Westphalian .model. of,
sovereignty  characterizesinter-
national law 52

Globalization requires greater
observation and adherence fo
treaties by domesiic law and for
that purpose a sirong mechanism
for compliance with ftreaties has
been developed under international
law. It is interesting to note that
many multilateral treaties now-
adays, to which Indonesia is a
party, incilude mechanisms to
ensure the compliance of the
parties with obligations arising from
the treaties. Within the framework
of the United Nations human rights

zgtreatles the _freaty -monitoring ©
. system has been developed and
- idreaty “bodies - have - ‘been
gestabltshed with ‘a view of promo- .
.- 1ing states. parties’ compiiance with
© treaty obligations.®® ‘Indonesia’ is =
-+ also scrutinized by this mechanism, - -
“and . ofrom o its foreign - policy -

- perspective,® it is ‘committed to
comply with obligations under the
~treaties. ‘As human rights treaties
are- concerned with the rights of
‘individuals that are subjecis of -

domestic law, their implementation
in the domestic sphere is absolutely
necessary. In doing so, Indonesia
continues to face questions on how
stieh freaties are enforced at the
domestic:level, a matter of which
can only. be. effectively addressed
when a clearer domestic staius is
provided for.freaties.%

3) Decentiralization

One . of the ‘main agendas for
political. reform in 1999 was the
reform . of the. political system
against absolute centralized power.
Under__the previous system, the
central government had played a
key-and decisive role by which local
governmenis were fully under iis
control.” The powers of local
governments were derived from the
central government. Thus, in
carrying out their governmental
activities in the given regions,
provincial adminisirations simply
acted on behalf of the central
government.

The reformed  Constitution
paved the way to greater autonomy
by reforming the central and local
government info a three-tier
system: the central government,
provincial governments and
regental governments (kabupaten)
or cities. A fast and wide-ranging




S _p'rocess of deeentre!izatlen and
3 -_:.:*_::deVOIUtIOH of powers: was: granted_. =

octocall levels. of authont;es by which "
. they are “entitled ' ‘to - exercise
-}"autonomous powers in ali matters -
' except -.on . matters -‘concerning - -'conclude treatles if: such a capacity

'_'..:;'.:: foreign poltcy, defence ‘security,
- financial ‘and - ftsca!, _[LidIClal andj

) -ff_._-'_.;.-rellgzous affalrs

S addltlon 1o thls
-decentrahzatlon of power a Specnaf -
- ‘autonomous status was granted to
- certain - provincial .‘adminisirations

‘Le. ~Aceh 'and - Papua. - Both
~ provinces argued that their -special
characteristics,  historical . and
- political ‘backgrounds were distinct
‘when compared fo other local
administrations. The  cail .+ for
granting special autonomy  status
~for the two provinces were made
long before reform’ teok: place
because of some tensions between
the ceniral goverrimeni and dthe
said  provinces. The tension also
manifested in separatist
movements involving foreign
influences, a matter-which invited
international attention.. A. special
autonomy status was thus-granted
to the two provinces. The“pewers
they have acquired are-—broader
than those enjoyed “by”'the
remainder of Indonesian provinces
and municipalities.

Scholars generally underline
the decisive role of the constitution
in - determining the treaty-making
power of entities at a sub-state or a
sub-governmental  level.  Sub-
divisions of a state may possess
the capacity to conclude treaties, if
such a capacity is admitted by the
constitutional law of the state.56 A
provision in the final draft of the
International Law Commission on
the Law of Treaties,’” which was
removed during the diplomatic

conference on. the Law of Treat:es FEEEI N
+in'1969, deferred to the constitution -
~.for such powers. The. draft provided -

= thaty “State members of a federal -~
“union ‘may possess the capaczty to

~admitted by the federal

E '.constttutzon and is wnthm the limits -
"+ laid .down.” The ‘scrapping of the -
-'_-_}'proposed Pprovision was not.in_any
- way linked to a denial of the treaty-
__-._.making capamty of such a federaf

union.%® .

-Going by the tradltzonai view,
.the power- to conclude ‘an entire
treaty -~ from - conclusion - to
performance  of freaties was

“enfrusted to the monarch as an

exercises, of._his sovereignty. ‘The
wave of constitlitionalism and the
separation *. of  powers ‘. have
generated constitutional provisions
which :distinguish those related to
the ‘making’;. from those related to
the ‘performance’ of freaties.®® As a
consequence, the,/  treaty-making
power .. has . been  allocated to
various siate organs; in either a
horizontal~or -a vertical manner.
Horizontally, ~state practices have
witnessed the increasing
participation of parliament, as it is
the parliament, which is mainly
entrusted with the domestic
enforcement of treaties. Going
vertically, as sub-states have
exclusive competence to regulate
certain matters, the performance of
treaties on those matters inevitably
involves their participation.

A number of articles however
explain the treaty-making power of
sub-states by making references
mainly to federalism, under which
the sub-states are entrusted with
exclusive competence on certain
matters. This question is significant
under federalism: where

Indonesian Caw Journal, Vol. 7




~colonial - context,

S '.'-_government powers are dlstnbui:ed
" between  a_ ceniral authority ‘and
..'-'_--regzonal authoratxes ‘Under . these_
- two, Cevery individual ‘is’ subject fo
o two - law-making - ‘authorities. The
Lk central and regional authorlt:es are
. __'3_-'_coord|nated -neither . one . ' is
. subordinate - to - the . other 0. State
_-_practlces “demonstrate that the
~issue " is ~not ‘merely lmked 1o

~ federalism but also relates. to the
L overseas
terrifories and other dependent
territories ~ of exisling ‘siates. It
therefore - demonstrates - that the
treaty-making power of eniities
other than those of states was.not
unknown. Further, pending” the
completion - of decoionization, 7a
number of selfs<governing
associated states administered” by
the United Nations and, territories
enjoyed full internal self-
government srecognized as such by
the United Nations- before atiaining
full independence.

Even though .it is. suggested
that the treaty=making -power of
sub-siaies is * declining -and, the
trend is waning,”t “the “-basic
premises underlying the  question
remain. It now relatesto managing
conflicts of authority ==between-the
central and its  sub-national
governmenis - under constitutional
arrangements which will
characterize the scope of the
latter's power with regard {0
freaties. Reasons that justify the
powers to conclude treaties have
also proliferated from merely
defending and promoting their
interests, values and identities, to
circumstances such as
decentralization and globalization.
Under globalization, it has been
pointed out that the necessity for
broader foreign policy of sub-states

s dnven by the ~degree = of
_-'_.Z'democratlzatmn and. federahzataon S
.ihe degree  ‘of socio-economic. .
. .development, ~and the -increasing
“internationalization of markets.’2. = -

. Irrespectiveof the. structure of
< ‘the state - be it federalist or unitary .~
- the ‘question remains relevant to -
both situations: how to deal with the
exclusive competence of sub-states -
on certain ‘matters. - They will

simitarly encounter the. question of
{reaty-making powers under consti-
tutional  arrangements if such
matiers are subject to becoming
regulaied through ftreaties. A
number of freaties have even
provided clauses stating that the
treaties are open for the direct
pariicipation. of sub-states on
matters in" “which they have
exclusive ' competence beyond
federalist situations.”® Decentrali-
zation > 'where. broader and even
exclusive” power is increasingly
conferred to the sub-siates, is not
entirely free‘from this controversy.

itis relevani therefore to deeply
explore ~how o Indonesian consti-
tutional arrangements address this
issue: As a point of departure, there
should be clarity being given on the
statusof international law under the
Indonesian law.

. Conclusion

The atiitude of Indonesia
foward international law since iis
independence as a sovereign state
has been changing progressively,
from hostility to friendly. in the initial
period, its creation as a state had
been regarded as “violation of the
prevailing international law” on
colonialization but in the same time
it developed a new emerging inter-
national norm of self determination.
In this regard, Indonesia’s struggle
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--survival, .
" regarded. the making of the law of
- the sea as a matter of paramount

e :j._for mdependence has constztmed “a___-
- fight” against international law. This

'.-"'.i.exp!aans why IﬂdoneSIa was so

. hostile. W|th miernational Iaw in thzs'-_
Vi'penod 5

ncs the “New Order

Cowith its - strategic

Indonesia - therefore

importance. - On ‘the other hand,
- Indonesia would resist international
law if it affected its political survival
and stabriity ~Indonesia’ - was

~therefore not in favour: of the /.
progressive development of the

international human rights law, The

period,
SRR Indonesra dld not deny international
S aw as such. The receptive atntude?
. with selective
R 'acharactensed by the fore:gn policy."
R Incionesua turned: fo international
~law only insofar as ‘it concemed
mterest and

approach  was .

i'eceptlve and se!ect:ve pohcy was._' :

“not deeply rooted’ in its iegal system - I

~but it was. successfuiiy be sustained . -

:'_fﬁby the new. orders regeme pol;tlcal

L :'.-'-Stronghold o SERURREN
s Democratlc;transformatzon has.. R

_ {“'made a: strong callfor- further Ll

" “change of Indonesnas at’{;tude As -

- required by any democratic legal -

G *system ‘Indonesia must g0 .more

Cithanjust being

amlcabie “io

_mtematlonal law." IndoneSJa should
;_shape its domesttc Iegal system in
~such -manner ‘where international
law acquires -a proper legal status

under it. This is intended - so that
international - law is " not merely

binding-.Indonesia at international
Jfevel butit'should also have proper
legal effects “under- the - domestic
law it appears that'the Indonesian
legal’ system ‘is. ‘not yet being

developed into 'sugh direction.
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