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1. Background of the Negotiations

-+ “Unlike ‘any other service sectors
-under the ‘GATS, the initial proposai to
include the movement of natural persons
into .the agenda of the Uruguay Round
came chiefly from key developmg
countries.” '

The majority of these countries wrth
abundant labour forces, but mostly low
and medium-skilled workers expected
that developed countries liberalised their
market on the movement of natural
persons from developing countries.? These
countries were all aware that there were
various forms of resirictions fo the eniry

of foreign workers by developed countries.
The restrictions, such as the licensing and
~qualifications requirements, are two
examples that they have to encounter

“)This article is a slight revision of the authar’s article entitled “The WTQ Agreement on Movement of Naturat Persons: Historical
Analysis and Evaluation,” UNFPAD Journal of International Law 82-90 (2003).

**} Chairman of the Centre for International Trade Law, Faculty of Law, University of Padjadjaran, Lecturer in International Law
at the Faculty of Law, University of Padjadjaran and at School of Staff of Command of the Indanesian Armed Forces (SESKO
TNi), Bandung.

' Argentinz, Colombia, Cuba, Egypt, India, Mexico, Pakistan and Peru proposed the Annex with a view to establishing the
principles concerning the movement of personnel as a mode of delivery. {UNCTAD, The Qutcome of the Uruguay Round: An
Initial Assessment, (New York: Unfted Nations, 1994}, p. 173},

? See Bimal Ghosh, Gains from Global Linkages: Trade in Services and Movement of Persons (New York: St. Martin’s Praess, 19971,
p. 57 (discussing the issue of comparative advantage of developing countries’ tow cost labour).




frequently. Against this background, the
main -objective of these countries to
propose and discuss this field was to lower
the entry barriers to foreign countries, and
to push for.entry commitments for.less

skilled - employees, -for - example

‘construction workers travelling abroad to

work with a construction company.®

The background of the developing
countries to raise and propose this issue
in the services negotiations at the Uruguay
Round was also well founded. Most
services sectors tabled and discussed
during the Uruguay Round were of the
interests of the developed countries.
Generally, these service sectors tended
to concentrate on issues such as cross
border supply and commercial presence,
for example, the financial service sectors
such as banking and insurance. Some key
developing countries, such as india,
Thailand, Egypt and Argentina, argued
that their service providers did not have
enough funds to set up companies,
branches or subsidiaries abroad.
Nevertheless, they argued that their
labour (natural persons or individuals)
could still supply services competitively
in foreign countries without establishing
commercial presence or companies in
those couniries.*

2, The Debate at the Uruguay Round

conflict, as also found in almost all other . -
areas of international trade -in services,
was the divergence of trade interest. -

. ‘between these two blocs of countries. In-
- this issue of cross border. movement of
“natural persons, it had been clear to them -
~ that the issue was also important to their

trade growth and workers. The developing
countries were concerned with the
movement of their low and middle skilled
workers, for example tourism or
construction workers. The developed .
countries on the other hand, had strong
interests in the movement of their high
skilled- workers, including the
professionals, technical or managerial
workers and artists.?

Initially, the developed countries
took a defiant approach towards the
proposal to discuss this issue. They feared
that cross border movement of personnel
would require major changes in their
respective domestic immigration laws.
These couniries were worried that the
negotiation and the conclusion of this
issue might have legal implications to their
immigration laws. In this respect, they
would have to change their immigration
taws in order to accommodate extensive
tabour movement in all service sectors.®

Conversely, the developing countries
complained that the labour mobility
position adopted by the developed

During the negotiations on this issue
at the Uruguay Round, the conflict
between developing and developed
countries emerged. The root of this

They contended that the developed
countries sought only cross-border
movement of white collar personnels,
such as bankers, professionals, or
technicians, and not those of blue collar

¥ See: WTO, Press Brief: Movermnent of Natural Presence, at: <hitp://www.wic.org/ englishiH/thewto_e/minist_e/min96_e/
natpers.him> (hereinafter “WTO Press Brief'). See alse: Magda Shahin, From Marrakesh to Singapore: The WTO and Developing
Countries (Penang: TWN, 1996), p. 13; D. Barth, ‘Liberalising International Trade in Services: The Eurapean Perspective,’ in:
K.G. Deutsch and B. Speyer (eds.}, The World Trade Organization Millennium Round {Londen, New York: Routledge, 2001}, p.
92 {noting that ‘devealoping countries have asked that restrictions on movements of natural persons be reduced to the strict

minimum”),
* See: WTO Press Brief, supra, note 1353,

* Terence P. Stewart {ed.}, The GATT: Uruguay Round: A Negotiating History (1986-1992), Yol. Il: Commentary (Peventer, Boston:

Kiuwer, 1993), p. 2367.
¢ Ibid, p. 2373,




i '_-:--workers o They noted that the servrce'
. industries of the developed countries were
- capital intens were handled by service.’ T

"..'i'skrlled or professronal-workers-‘;whli_e'thefi_
deve ice industries ¢

el pmg countries

:'-:.'empioyed-by i servrce suppherof a N
'.Member in. respec:t of the supply of. a
ne '1s;srient about the] L

were generally more labour intensive. As be

aresult; the developmg counts

Round

fli At the closmg stage of the Uruguay
“Round, -the agenda on. movement of

'natural persons was one. of four services .

‘whose. . negotiations - ‘remained
-uncompieted The other three were the
negotiations .in _frnancral services, basic
telecommunications and maritime
transportation. Nevertheless, the
Members acquiesced to adopt the legal
“instruments during the conciuszon of the
Uruguay Round, namely the Annex on
Movement of Natural Persons Supplying
Services under the Agreement (the
‘Annex’)? and the Decision on Negotiation
on Movement of Natural Persons (the
‘Decrsion ).?

The Annex contains only modest
provisions. It has merely 4 paragraphs.

. that the developed nations sought to movement of natural person
 promote labour mobility only to the
- extent that their industries benefited and: -
'-_opposed the type of: labour mOblilty:r..'-

____._.__benefic:lat to the developmg countﬁes - _regardmg c1trzensh‘ip, resadence or

= em lo ment onaperman nt bas1s 1”
3 At the Conclusaon of the i}ruguay_'_ p Y. % -

Paraoraph 2 of the Annex emphasases .

'that GATS® drscrp[mes cio not appiy SHEN

respect of 30b seekers, or to. any. pollcres g

Paragraph 3 al{ows Members to
necotaate specific commitments applymg

to the movement of ‘all. categorres of
naturai persons suppiymg services under
theAgreement 1t Natural persons covered -

bya specrﬁc commltment shall be allowed
to supply the service in accordance with
the terms of that commitment. This
paragraph actuaily provides for the
negotiation concerning all level of
workers: low medlum or hrgh skalled
workers « :

Paragraph 4 strpuiates that Member
shall not be prevented from ‘applying
measures to regulate the entry of natural
persons into, or their temporary stay in,
its territory, including those measures
necessary to protect the integrity of, and
to ensure the orderly movement of natural
Persons across, its borders, provided that

Paragrapn 1 on the scope of the Annex
stipulates that the Annex ‘applies to
measures affecting natural persons who
are service suppliers of a Member, and
natural persons of a Member who are

suCTTTIEasures are ot apptied T sucha
manner as to nullify or impair the benefits
accruing to any Member under the terms
of a specific commitment.’ This paragraph
reiterates the recognition of the GATS to

7 |bid.

¥ Annex on Movement of Natural Persons Supplying Services under the Agreement, in: WTO,
Legal Texts: The Results of the Uruguay Round on Muitilateral Trade Negotiations (WTO, 1995), p. 309.
* Decision on Negotiation on Movement of Natural Persons, in: WTO, Legal Texzs: The Results of the Uruguay Round on Multitateral

Trade Megotiations (WTQ, 1995}, p. 402.

®5ee also Patrick Low, ‘Impact of the truguay Round on Asia: Trade in Services and Trade-Related Investment Measures,” in: A,
Panagariva, M.G. Quibria and N, Rae, The Global Trading System and Developing Asia (Oxford, N.Y.: Asian Development Bark,

1997}, pp. 503 and 512.
""Emphasis added.




3 _the sovereignty of the Members LO' _
S regutate the issue of the. entry of formgn._.
'.:'-..natural persons into its.territory. These, ..
©among. others,_may take the form of -
©regulating the. 1mmagratlon health
' -.-_}'(quarantme), v1sa matters, etc The'-

' _'th1s assue 15 malnty because thIS 1ssue is
_ the sensitive policy’ of a Member (State)
o reguiate the. natural pez‘sons within its
: __terr'itory 13 : : -

The. Dec:s;on on Negotmf:rons on
Movement of Natural Persons embodies
the intention of the Members to expand
the negotiations. The Decision states that
negotiations on further liberalisation of
movement of natural persons for purposes
of supplying services are to continue
beyond the conclusion of the Uruguay
Round. ™ The objective is to achieve higher
levels of commitments by participants
under the GATS." The Decision also
provides for the establishment of a
negotiating group to carry out the
negotiations and produce a final report
no later than six months after the entry
into force of the Agreement Establishing
the WTO, namely 30 June 1995,

Some members however made their
commitments on the movement of natural
persans at the end of the Uruguay Round. "
But only few Members made significant
commitments in their national

schedules BThe devaioped countries fo r-'j 5

_exampte do not include the. categones-‘{-!.'
‘of interest to deveiopmg countries intheir -
:specrﬁc commitments. By far these few:j..-----.-
fhberahsataon comm1tments are notto a
“large extent in favour of the d@velopmgé
'-.'counmes Essent;aily, it discourage
' developzng

~ countries’  export
op_porﬁtumtles in “labour ‘intensive

_industries. ! Most of the commitments of -

the developed countries on the movement -
of natural persons are meagre. Moreover, -
they are mostly limited to the so-called

‘intra-corporate transferee.” Canada and
the USA also provide for limited
commitments in respect of independent

professional services suppliers.? '

Aside from the ‘intra-corporate
transferee’, there are two other-
categories of natural persons that are
mentioned in the list of Schedules of
developed and developing countries. They
include:

a. Business visitors. They are natural
persons who are allowed to enter a
country for a short time {usually 90
days) but without supplying services
in return for payment within that
country.?

b. Foreign gualified professional and
practitioners. They are natural
persons who may enter and temporary
stay to work in a country to periorm

2Patrick Low, supra, note 1360, p. 513.

BCE., UNCTAD, supra, note 1351, p. 173 (argued that this limitation to the entry of the movement of natural persens is not

found in the movement of capital).
“Paragraph 1 of the Decision.
“Praample and Paragraph 1 of the Decision.
haragraph 3 of the Decision.
"See: WTO Press Brief, supra, note 1353.

®Gaza Feketekuty, ‘Trade in Services - Bringing Services into the Muitilateral Trading System,” in: Jagdish Bhagwati and Mathias
Hirsch {ads.}, The Uruguay round and Beyond (Berlin: Springer, 1998}, p. 94.

PPierre Sauvé, ‘Developing Countries and the GATS 2000 Round,’ 34 : 2 J.W.T. 88 (2000).

“Patrick Low, supra, note 1360, p. 513. Cf., Bimal Ghosh however is of the view that there is a progress in terms of commitments
made by the Members. He put forward a number of reasons: Firstly, ‘the commitments can be withdrawn or madified in return
for negotiated compensation and under certain conditions’. Secandly, ‘the present schedules represent a first set of format
commitments providing a basis on which te build progressive liberalization through successive rounds of negotiations.’ Thirdly,
‘there is still a scope for intensifying bilateral or plurilaterat negotiation on further liberalizing the regime for entry and

temporary stay of foreign natural persons supplying services.’

#See for example the commitment of India, below,

{Bimal Ghosh, supra, note 1352, pp. 113-114).




temporary ass1gnments wathout bemg _
+linked 'to. the presence: of a branch,
ofﬁce or subSidzary in that-country 2

""'f-'.-b:commltments made: by the deveiopedf'
,_'countraes Members ‘were far from

“satisfactory.’ Ind1a v1ewed that the

- developed countries’ commitments were

- mainly for: higher category.of. personnel
These negiected the natural advantage of
deveioping countries in the movement of
medium and low -skilled ‘personnel.?
Additionally since some countries still
required the linkages of -the entry of
personnel with the commercial presence,
India and others wanted this requirement
be lessened. Other developing countries
called for the relaxation of requirements
for a certain category of personnel.

The developing countries also
requested that the developed countries -
in particular the Quad (US, EC, Japan and
Canada) - expanded their offers in this
area. The US and Canada responded
positively to this request. The US said its
existing policy of allowing temporary
entry of up to 65,000 professionals each
year would be ‘bound’ under the GATS
(that is: commitied as a minimum that
would be difficult to change).?® Canada
assured that entry would be permitied for

Dumno the extended peraod of Apnt;-

commitments fromonly 5 countries:
Australia, Canada, the EC (counting as one

‘country), Norway and Switzerland,? and

only one from developing country, name[y

India, that submitted 3ts _scheduie of

commitment in this area.

A very few improvement have been
made, for-example, by the EC. The EC
has guaranteed opportunities for foreign
professionals’ ‘assignments in several
professional and business sector.
Switzerland and Norway have made
similar commitments. It is noteworthy
however that the levels of commitments
contained in the schedule of
commitments of developed countries
sometimes are more restrictive than their
existing laws. The US’ commitment for
example provides ‘limited terms’ for
admission of aliens in the H-1B visa
category. H-1B category is the US
commitment to allow 65,000 persons to
enter into the US annually on a world-wide
basis for a maximum of 3 years {under the
condition that they have met all relevant

unlimited number of professionals, but.it
gave fewer categories of professionals
than the United States.

requirements).?

These commitments were annexed
fo the Third Protocol of the GATS.? The
Protocol entered into force at the end of

ZSee: WTO Press Brief, supra, note 1353.

BNeela Mukherjee, ‘GATS and the Mitlennium Round of Multitateral Negotiations: Selected issues from the Perspective of the

Devetoping Countries,” 33 : 4 J.W.T. 91 (1999).
MPatrick Low, supra, note 1360, p. 513.
BSee: WTO Press Brief, supra, note 1353,
*%See: WTO Press Brief, supra, note 1353.

TWTO, GATT Activities 1994-1995 (Geneva: WTO, 1996), p. 30,

“See: US Department of State, Werld Trade Organization and the Movement of Persons,” at <http://www.state.gov/ issues/

economic/2world. htmls>.

®The national commitments are published in: WTO, Third Protocol 6 the General Agreement on Trade in Services (Geneva:

WTO, October 1995).

1994 July 1995, the negotiatmg group.
"held nine . meetmgs Negotiations.on .- ..
specnﬁc commitments;: “however, _took-': e
- plac efessentiallyin bilaterai meetmgs 'rAt. L
- fts final meeting on 28 July 1995, the
; ;_group conciuded the negotaatzons'wﬂhoutr_' L
—any: swmflcant ‘progress.: The group. -~
' .adopted rev1sed scheduled with 1mproved




"January 19% for those members who

- accepted it by the date. The protocolwas' .
~o.alsc-open: for: acceptance by other -

" “members until the end of June 1996, The -
'extensmn of the negotiations until theend. -
7 of July did not attract other cievelopmg_.
" countries: (or develop@d countraes) to
' :submrc their commitments. Therefore the -
_ extensmn dad not bring any major changes '

. to. the. status of the Members’

_ commatment on the movement of natural
persons which- was prevmusl.y concluded

on 28 Juiy 1995. : R

4. -Eeve!oping Countries’. Commitment

India is one. of .the prominent
developing countries that took the
initiative to raise the issue of the
movement of natural persons (called
formerly labour mobility) on the agenda
of the Uruguay Round. During the
negotiations on this issue, India has also
taken an active role in the form of, for
example, submitting a proposal on the
Annex on this area.® '

Other key developing countries,
notably Malaysia and Indonesia, played a
rather least role in the negotiation on this
issue. Malaysia and Indonesia did not join
or submit their commitments {o the Annex
on the Movement of Natural Persons.
These countries position regarding the
eniry.of the movement of natural persons

the low comm1tment that other Members
‘offer. Therefore, the Indonesian or:
.'.Matayman legal status. concermng the.
“movement of natural person may be found -~
-in the fourth mode of supply under other" R
GATS’ Annexes. ‘The commitments that =
:_{___'have been concluded so far are the

commitments in ‘Basic. Telecommuni-

cations. Agfc—:xement31 and the Fmanczal'-_-
SemcesAoreement 2 o

Under the lndoneszan commltment L
oniy natural persons at the level of
management and technical experts are
allowed-to enter Indonesia. On the basis.
of a joint venture company framework,
no timitation concerning the number of -
natural persons be admitted (at the
management level), but for technical -
expert, there should be no more than 20 -
persons.

With regard to Malaysia’s
commitment, the limitations to the entry
of foreign natural persons are rather
resiricted. In financial sectors, for
example, Malaysia allows only 2 (two)
senior managers (for each foreign
institution). Nevertheless, no requirement
or gqualification concerning a senior
manager is given. In addition, Malaysia
allows five specialists or experts for each
institution for areas relating to trade
financing, corporate finance, and
information technology. All entry is limited

to.a-maximum.period.of S.years 3

may then be seen from these countries’
commitment on the presence of the
natural persons under their national
schedules. This fourth mode of supply
known in the GATS is actually the same as
those contained in the Annex. The Annex
is proposed intentionally as a response to

The position of India towards this
agenda was that cross-border movemnent
of labour in labour intensive service
industries should be encouraged. This
position was supported by the fact that
the fields such as construction sector,

BTerence P Stewart (ed.), supra, noig 1355, p. 2374.

"Fourth Protocol to the GATS (April 1997).

2Fifth Protocol to the GATS (February 1998).

1See afsa: Rosi Dahlan, ‘Movement of Personnel - Mataysia,” in: Attorney General’s Department and Law Council of Australia,
Twenty-First International Trade Law Conference, Sydney, 17-18 October 1994, (1994}, pp. 177-185 (discussing the regutations
regarding foreign workers in Malaysia).




'-.“requn'ed cmss border mevement of-

- personnel to act as supphers, support:
~personnel- and - as. the actual S_G‘I‘_VI__CG,_._ L
o -.-'vasders Moo i

This position was reflected in the

proposed annex regardmg the ‘Movemer_z_t _

of- Persons as a Mode of Dehvery B

S nits scheduie of comm1tments
reoardmg the movement of natural
persons, India provides for 3 categories
of high-skill natural persons. They include:

a. Busmess visitors are given for business

. negottatlcns or for preparatory work

- for establishing a commercial

presence in India. Entry for persons in

this category shall be for a period not
more than S0 days.

b. Intra-corporate transferees are those
who are at the level of managers,
executive and specialists. They must
nave been in the employment of a
company {of another Member) for a
period not less than one year prior to
the date of application for entry into
India and are being transferred to a
branch or a representative office ora
company.

¢. Professionals are natural persons who

I -f-fthree months %

__Addztionaliy Incha atse "cook the v1ew -
- that the immigration laws. in the Member
- .countries “should not become an -
_"Junnecessary barrier to trade’ in services -
nor nullified beneﬁt under the framework. -

g _smeﬂces Und@r tms cat@gory, entry__
- andstayisfora maximum of one year. .
It may be ext@nded for a maxmum -

55¥gmﬁcanceeftheAnnex Sl

lmtIaliy the purpose of the
negotiations on ‘the Annex on the

Movement of Naturai Persons is almed at

lowering the entry barriers or limitations
to -the natural persons in supplying
services in other Members’ market. This
idea came from the developing countries
that have comparative advantage in low
or medium skilled workers. .

~There  are at. least, two
measurements that may be used to
determine whether a certain international
treaty, in this regard the Annex, has its
significance. Firstly, the number of
participants (Members) to the Annex; and
secondly, whether the substance of the
content of the Annex benefits its Members
{in general).

Seen from the number of
participants, which are only 5 (five)
developed countries (including EC
counted as one country), and only 1 (one)
developing country (India), it
demonstraies that the Annex has not been
attractive to the majority of the WTO

are engaged by a junidical person in
India as part of a service contract for
rendering professional services for
which he/she posses the necessary
academic credentials and professional
qualifications with three years
experience in the field of physical
sciences, engineering or other natural

members-Thefact-thator ity tdeveluping
county, that is India, joins the Annex also
indicates that it is astonishingly not a
popular Annex to the developing
countries. Nonetheless, the fact that India
is the only developing country that joins
the Annex may be easily understood. By
far, India has comparative advantage not

#Terence P. Stewart, {ed.}, supra, note 1355, p. 2373,
*Terence P. Stewart, (ed.), supra, note 1355, p. 2374,
*‘India-Schedule of Specific Commitments, Suppiement 2,7 in: WTO, Third Protacol to the General Agreement on Trade in

Services (Geneva: WTO, October 1995), pp. 35-49,




only in low or medium-skilled labour, but
“also in-high-skilled professionals. With
~more than one billion populations, India

“‘has alarge. pool of ‘well qualified .

~ professionals capable of prowdmg services

- abroad.’¥ 1t is also a matter of common
o -knowie_dge that many Indian .mform_atzon

technology professionals are now working
in the United States’ Silicon. Valley in
California, Singapore, and a number of
western European countries. Therefore,
offering or giving commitments in low or
medium skilled workers or even high-
skilled professionals do not pose a serious
threat or problem to the Indian economy
or workforce.

With regard to its substance, the
fact that it does not fulfil the objective
of the Annex (as inscribed in the preamble
of the Annex, that is lowering the entry
barriers), suggests that probably the
Annex has lost its significance. As shown
above, the US’ commitment, for instance,
is even lower than its existing national
laws. Most Members are only committed
to high skilled or expert workers, including

managers, professionals or advisers, Pierre
Sauvé suggested ‘that the developing,
countries should link the issue of the:
“movement of natural persons with the: -
future negotzations on the investment at .
the WTO % He also sugg@sted that shouid_.:ﬁ'_” :
“the negotxatxon on investment takes place =
in the future, developing countries ‘should -
press for labour mobility issues to be

treated in an equivalent manner to the

movement of capital under WTO law.”®

This proposal should be welcome and
supported. Nevertheless the efiectiveness
of this suggestion remains to be seen. But,
one may easily see that the nature of the
negotiations on the movement of natural
persons, just like other negotiations
regarding national commitments under
the GATS, is generally conducted on a
bilateral level. With the lack of bargaining
power on the part of the developing
countries, it seems that it is still very
much difficult for developing countries to
find any benefit from the Annex on
Movement of Natural Persons.

Y'Report of the Government of India,” in: WTO, Trade Policy Review India 1998 (Geneva: WTO, October 19%5), p. 237.
Pierre Sauveé, supra, note 1369, p, 83.
®Pierre Sauveé, supra, note 1369, p. 88,




