r. (Emér.)é Ismail Suny, LL.

*) Professor (Emer.) of Constitutional Law, University of Indonesia

INTRODUCTION

There was only two articles regardin
Charter IX on Judicial Power in the original of th
1945 Constitution of the Republic of Indonesia.
Article 24 provided:

1.The Judicial power shall be implemented by a
Supreme Court and such other court of law as
provided by law.

2.The composition and powers of these legal
bodies shall be further regulated by law.

Article 25 provided:

The appointment and removal of justices shall be
further regulated by law.

The Elucidation of the article 24 and 25 of 1945
constitution of the Republic of Indonesia
provided as follows: The Judicial power is
independent to such an extent that it is free from

g
e

THE RULE OF LAW

A.The Constitution it self provided in the
Preamble and the Bady of the constitution
what is mean by the state based on the rule
of law.

Paragraph one of the Preamble to the
Constitution provided: Whereas
independence is the inalienable of all
nations, therefore, all colonialism must be
abolished in this world as it is not
conformity with humanity and justice.

Paragraph two of the Preamble to the
constitution provided: And the moment of
rejoicing has arrived in the struggle of the
Indonesian independence movement 1o

guide the peoplesafelyand-welltothegate

governmentirterforerice ThUS, THE SEaTE (813
jurdges should be guaranteed by law.

The 1945 Constitution of the Republic Of
Indonesia as amended fourth times from 1999 to
2002 provided in article 1 paragraph:

1. The State of Indonesia shall be a unitary state in
the form of a republic.

2. Sovereignity is in the hands of the people and is
implemented according to the Constitution.

3. The State of Indonesia shall be a stale hased on
the rule of law.

of the independence of the state of
Indonesia which shall be independent,
united, sovereign, just and prosperous.

Paragraph four of the Preamble to the
Constitution provided: Subsequent

thereto, to form a government of the state
of Indonesia which shall protect all the
people of Indonesia and all the land and its
territorial integrity that has been struggled
for, and to improve public




: '_f.'“_'waifare, to educate the iife of the people and_ -
o _"-:'_to partlapate toward the estabitshment ofa .
- 'world -order. ‘based on freedom perpetual -

“peace and. soci

.-..}:_?:_deependence of | Indonesia  shall -

:unity of indonesia, and democratic life fed by
: 'w15dom of thoughts in deleberation amongst
" representatives of the people,: -and: achlevang
'-.'soc;al jUSfICE.‘ foraH the people of Indonesra

B. Democratlc: sysrem based onthe ruie of Iaw as
' the opponent of the rule by decree, article 2,
-paragraph 1 of the Constitution stipuleted the
~very .importent article on the system of

—democracy: ‘The People's "Cunsultative
Assembly shall consent of the members of the
House of Representatives and the members of
the Regional Representatives Council who
have been elected though general elections.

“This ‘article not only importance because it
stipulated the voice of the peaoples in our
democracy but also because that article is the
only article voted during the amandents of the
Constitution.

THE PEOPLE SOVEREIGNTY

In the Constitution after the amandment there
are several articles in the relation to “the
sovereignty is in the hands of the people”
{democracy). Article A promulgated the
President and Vice President shall be elected as a
single ticket directly by the peaple.

Article 19, paragraph 1 provided members of
the House of Representatives shall be elected
-throughgeneralelections

be"-
= “formulated into'a const;tutlon of the’ Repubhc "

- of ‘Indonesia - which " shall -be built into. a-

.j.-'.'sovereign state based on a “pelief in the One
and Only God, just and civilized. humamty the .

'--'JUD;caAL POWE____

'Regsonal Representative Councst the Pre5|dem’

andthe Vice- Presxdent and the Regional House of. '
-Representat;ves L S T '

formed ‘three new decission making agencies,

- namely Constitutional Court, Judicial Commxss:on

and Electlon Commsssaon’ S

'Judimal Power Accordmg ‘i:O Artlcle 24 of the

1945 Constitution .

Chapter IX, article 24 of the amandment of 1945
Cons’ututton regardmg Judtc‘.lai power declared
that:

1.The judicial power shall be mdependent and
shall “possess the power to ‘organise the
judicature in order to enforce law and justice.

2.The judicial power shall be implemented by a
Supreme Court and judicial bodies underneath
it in the form of public courts, religious affairs
courts, ‘military tribunals, and state
administrative courts, and by a Consstitutional
Court.

3.Other institutions whose functions have a
relation with the judicial powers shall be further
regulated by law.

Judicial Power according to Law No.4 the year
2004

Article 10, paragraph 2 of the Law No.4 the year
2004 provided:

(2)Judicature agencies subordinate to the
supreme court shali include judicature agencies
within public judicature, religious judicature,
military tribunal and public administration
judicature.

Article 11 provided:

S To complement House of Representa‘tlves S
(DPR) President,’ Supreme Couri, 'Supreme Audit -
‘Board (BPK), the -amended 1945 Constitutions .

Article 22C, paragraph 1 regulated the
members of the regional Representatives
Council shall be elected from every province
through general elections.

Article 22E, paragraph 1 stipulated the general
elections shall be conducied in a general, free,
secret, honest, fair and direct manner once
every five years. And paragraph 2 general
elections shall be conducted to elect the
members of the House of Representatives, the

(1) The Supreme Court shall constitute the highest
state  court among the four judicature
institutions as meant in Article 10 paragraph
(2).

(2) The Supreme Court shall be authorized:

2. To judge appeal-level decisions made at the
latest level by courts within all judicature
subordinate to the Supreme Court;

b.To test legislation subordinate to the law
againts the law;

c. To exercise other authority granted by the law.
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(3) Statement that ieglsla“mon asa resuEt of the test

~.as.meant in. paragraph (2) letter b does not -
appiy can be made in both appeal examination
..and on the basns of dtrect appltcatlon i'o the -

Supreme Court.

(4)The Supreme Court shail conduct ihe hrghest

prows;ons of the Iaw
SUPREME COURT

The supreme couri: accordmg to article 24A of the

1945 Constitution ;

' 'Accordmg io article 24A of the 1945 const:tut:on

(1) The Supreme Court shall have the authority fo
“hear a trial at the highest level of cassation, to
review ordinances and regulations made under
any acts, and shall possess other authorities as
provided by law.

(2) Each justice of the Supreme Court must pOSsEss
integrity and an honourable personality, shall be
fair, professional, and possess legal experience.

(3) Candidate justices of the Supreme Court shall be
proposed by the Judicial commission to the
House of Representatives for approval and shall
subsequently be formally appointed 1o office by
the President.

(4) The chief and deputy chief of the Supreme
Court shalt be elected by and from the justices
of the Supreme Court.

(5) The structure, status, membership, and judicial
procedure of the Supreme Court and its
subsidiary bodies of judicature shall be further
regulated by law.

Supieme Court according to the Law No. 5
the year 2004

The Law of No 5 the year 2004 provided on
the change on the law no. 14 the year 1985 on the
Supreme Court, article 30 provided:

2)in the deliberation session, each juntice must
_convey. his or.her consideration or. opinion in
writing on the examlned cases - and - such
. consideration or “opinion . w;lE become -an
~inseparable part of the verdicts. '

= (3) In the case that the deliberation session does not
-supervision over actions -of 3udicature within ©
subordmate Judlcature on. ’she bas;s of the

‘reach’a consensus, differences of op;mon must _
be contamed inthe verdict

'(4) Futher. enforcement - of “the provns:ons of

paragraphs (2) and (3) WIIE be s‘npuia’ted by the
Supreme Court. :

The rule of the article 31 will be changed and Wi” be

writen as foﬂows
Article 31:

(1) The Supreme Court is authorized to eva!uate
regulations lower than laws in adj ;ustment tothe
laws.

{2} The Supreme Court shall declare mapplicable all
regulations lower than the laws with reason that
such regulations are in contraditions with the
higher regulations or the arrangement of which
does not comply with the applicable rulings.

(3) Decisions  regarding mapphcabil:iy of the
regulations as mentioned in paragraph (2) may
be made either in relation to examination in the
cessation level or based on direct requests to the
Supreme Court.

(4) The refulations declared inapplicable as
mentioned in paragraph (3} will not have legal
power.

(5) The decision as mentioned in paragraph (3) must
be published in the State Gazetie of the Republic
of Indonesia within thirty (30) working days
since declaration of the decision, at the latest.

Between article 31 and 32 will include 1 new article,
thatis paragraph 31A as follows:

Article 31A:

{1) Request for the evaluation of regulations which
are lower than the laws in adjustment to the laws
shall directly be submitted by the applicant_or.

(1) The 5

iy -Jupii_lil

Courtshat-armual verdiessr

stipulations of all other courts because of the

following reasons:

a. The courts have had no authority or have
decided sormething beyond their authorities;

b. The courts have misapplied or violated the
laws in force;

€. The courts have failed to comply with the
conditions required by the laws threatening
the failure by canceling the issued verdicts.

his or her proxy to the Supreme Court and made

in writing in the indonesian language.

The request shall at least contain:

a. Applicant's name and address;

b. Reasons and:

1) Paragraphs, Articles, and / or parts of the
regulations which breach the higher
regulations; and/or

2) Regulation which are arranged not in

compliance with the applicable rulings.
¢. Matters to be decided.




_(3) in: the ‘case that the Supreme Court. has an'_
L opimo_n that the appiicarﬁ: or his or her request is o

: - ungualified, content -of the’ verdtct mU
o th __the requestls notaccepted :
the at

i cbntent of the verd:c:t must mdlcate that the{ s
N : CONSTiTUTiONALCOUR
j_ (5) In the case ‘that such request is accepted as .

equest is accepted

mentnoned in paragraph (4), the content of the
Verdict must indicate which paragraphs “Article

“‘and '/ or parts of the regulations.. are in . . AR :
'_(‘E)The Constatutmna! Court shall possess the

contradiction whith the higher regulations. :
”-.(6) In the case that the regulations are not in
contrad:ct;on w:th the higher regulations and /
- orthe arrangemen’z of those regulations is notin
“contradiction, the content of the verdict shall
-~ indicate that the request is rejected.
(7) Futher . provisions regarding the evaluation of
reguia’tlons lower than. the -laws. will . be
' st;pulated by the Supreme Court,

'Artac!e35|n amended to becomeasfollows ¥R
Arficle35: : /1.
The Supreme Court shall convey iis legal
considerations to the President .in requests for
clemency and rehabilitation.

Between article 45 and paragraph 2 on General
Judicature, a new Article, namely Article 45A is
inserted and it reads as follows:

Article 45A;

(1) The Supreme Court shall examine cases

. qualified to be submitted to cessation level,

except cases which submission, pursuant to this
Lawy, is fimited.

(2) The excepted cases as mentioned in paragraph

(1) consist of:
a. Court verdict on preirial;
b.Criminal cases threatened by an

imprisonment of one (1) year at the
maximum andor penaliv naviment:

state.-_' : R
: - (S) Enforcement of “the prowsnons of paragraphs (3)

"(4) The stzpulatson o*f chlef of the Iower court as -

: mentioned m paragraph (3); cannot be
“petitioned. :

and (4)WIII befurthe_. ti ula“tedb -th_e__Su rem__e_

Cons’tztut:ona! Court accordmg to

g “the 1945 Const;tutaun

Ar’tlcie 24(2

authorlty to fry a case at final and binding and
shall ‘have"the final -power of decision  in
“reviewing - laws “.against the Constitution,

- determmlng disputes over the authorltles of

' ‘state institutions whose powers are glven by this

 Constitution, decn:hng over the dissolution of a

_political party, and deciding ¢ over dlsputes on the
“results of & general election.

{2)The Constitutional Court shall - possess the
“authority to issue a decision over ‘a -petition
concerning alleged violations by the President
and / or the Vice- Pres:dent as prowded by the
Constitution.

(3) The Constitutional Court shall be composed of 9
{ning} persons who shall be consiitutional
justices and who shall be nominated by the
Supreme Court, 3 (three} nominated by the
House of Represeniatives, and 3 (three)
nominated by the President. o

{4) The chief and deputy chief of the Constitutional
Court shall be elected by and from the
consiitutional justices.

{5) Each constitutional justice must possess integrity
and a honourable personality, shall be fair and
be a statesman who has a command of the
Constitution and the public institutions, and
shall not hold any position as a state official.

¢. Constitutional cases which objects of the
lawsuiis are decisions of regional officials
‘applicable in the pertinent regions.

(3) The request for cessation of the cases as
mentioned in paragraph (2} or cessation request
which doss not comply with the formal
conditions shall be declared not accepted by
virtue of stipulation of chief of the lower court;
and documents of the cases shall not be
delivered to the Supreme Court.

{6) The appointment and removal of constitutional
jusiices, the judicial procedure, and other
provisions concerning the Constitutional Court
shall be further regulated by law.

Constitutional Court according to law
no. 24 the year 2064

Article 10 of the law no. 24 the year 2004 provided:

?35ee lsmat! Suny, Amendment Agendz of the 1245 Constitution in Plan and Think on National Law Amendment, Publish by Law Expert Team, Department
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(1) The Constitutional Court is authorised to hold
. trials at the first -and final stage and will proc{uce
final decisions on the following: -
" & Review of laws against the 1945 Cons‘ﬂtutlon
oocofthe Repubilc oflﬂdonessa NERRS
' 'b Dispute ‘settlement over the powers of state

~institutions - whose authorities are mandated.

by the 1945 Constztutnon of the Repubhc of
“indonesia; :

c. Dissolution of political parties; and

d. Disputes on the results of general election.

(2) The Constitutional Court is obliged to decide
-upon .DPR's  opinion in the case when the
President andfor Vice- President is suspected of
violating the law through an act of ireason,
corruption, bribery, other sericus criminal
offences, or through moral turpitude and/or no
longer meet qualifications to serve as President
andfor Vice-President as stipulated in the 1945
Constitution of the Republic of Indonesia.

(3) The provisions as stated in sub article (2) comprise
the following:

a. Treachery against the state is a crime against
national security as regulated in the prevailing
laws.

b. Corruption and bribery are corruption or
bribery defined in the prevailing laws.

¢. Other serious criminal offences are crimes with
penalties of 5 (five) years imprisonment or
more.

d. Moral turpidute is behaviour which may
disgrace the credibility of President and/or
Vice-President.

e. Presicent andfor Vice-President no longer
meets the qualifications as stipulated in Article
6 of the 1945 Constitution of the Republic of
indonesia.

Article 11:

To execute authorities as stipulated in Article 10, the
Costitutional Court is authorised to summon state
officials, government officials, or the community

institution have been decided, the . Reg:onal
Representative Council, the ‘House: of
Representatives .and  the Supreme Audit Board.
Another two authorities, that is the dissolution of
party and i'he Pres:dennal fmpeachment Where are
no case yef : .

.JUDIGAL COMM%SSBON

Judlczal Comm%sszon Accordmg io Ar&ude 24A of

the 1945 Constitution

In the article 24A on the Judicial Commission

provided:

(3) Candidate - justices of the Supreme Court shall
be proposed by the Judicial Commission to the
House of Representatives for approval and shall
subsequently be formally appointed to office by
the President,

Judicial Commission According to Article 24B of
the 1945 Constitution

Inthe article 248 provided:

(1) There shall be an independent Judicial
Commission which shall possess the authority to
propose candidates for appointment as justices
of the Supreme Court and shall possess further
authority to maintain and ensure the honour,
dignity and behaviour of judges.

{2) The members of the Judicial Commission shall
possess legal knowledge and experience and
shall be persons of integrity with a honourable
personality.

(3} The members of the Judicial Commission shall
be appointed and removed by the President
with the approval of the House of
Representatives,

{4) The structure, composition and membership of
the Judicial Commission shall be further
regulated by law.

Judicial Commissicn According to Law no. 22
thevear 2004

Mermoers 10 provide intormation,
The Role of the Constitutional Court

According to report submitted by the Chairman of
the Constitutional Court, from the five authorities
nave been implemented 86 cases of the review of
the law, 81 of that has been decided.
“On dispuites on the resufs of ¥ general election nearly
200 cases have been decided. Another cases on
determining dispuies over the authority of state

Article 13 of the Judicial Commision provided the
authority as follows:

- a. Propose the appointment of Supreme Judges to

the DPR; and
b. Uphold the honor and dignity of judges and
coritrol their atiitudes.

Article 14 provided:
(1) In carrying out the authority as meant in Article
13 letter a, the judicial Commission is tasked to:

SChalrman of the Consstitutionat Court of the Republic of Indonesia, Kompas, 15 August 2006
4 Republika, 24 August 2006.




-a. Registef SupremeJudge candnda‘tes

~b.Sefect Supreme Judge candidates;

“c. Establish Supreme Judge candidates; ..
d Propose Supreme }udge candldates tothe DPR. -

ofﬁce -expires.

Cof Supreme Judges.

Atthough the amendment of the 1945 Constitution
already give constitutional guaraniee for the
Judicial Power, not with standing there are many
that must be done for the achievement of the state
idea of just and prosperous, among other:

First, as soon as possible fo finalize conflict between
Judicial Commission and Supreme Couri. The
Decision of the Constitutinal Court No. 005/PUU-
[V/2006 on Review of law No, 22 the year 2004 on
Judicial Commission and Review of law No. 4 the
year 2004 on the Judicial Power to confront with
the Constitution of the Republic of Indonesia/ must
be trought the House of Representatives and the
Government to finish the problem between the
both constitutional institution in field of Judicial
Power, -

From what already above discussed could be
concluded that in reality there no sharp conflict in
the field of the Judicial Power, between the
Supreme Court, the Constitutional Court and the
Judicial Commission. That because every institution
has their own function to enforce law and justice.
The Judicial Commission have the function to
ensure the uphold of law and jusiice are the
individual that ensure.

: (2) When ‘the -term.of - office ‘of Supreme Judges..l-
] explres the Suprerne Court shall send the.ludlcaal_-.f;..

~ Commission a list of levant Supreme Judges in’ SN
1 e P g e Means for mmum;zmg arrears of cases.

‘There are must be limitation for the. Supreme Court i

(3)The tasks as meant m paragraph (1) shall be'. to try all the cases submttted to them. Not all of the

executed in'no more. than 6 (six) months afterthe.
Judicial Commission has_received a notification
from the Supreme Court aboui the vacant post

“no more than 6. (sux) months before the. term of: -

o managemenf however also the effect of sysrem Jof -
o govemment agamt the sfrefegy fo enforce !aw and o
: just;ce : _ : :

-Speakmg on mcreasmg court managemenf_

'necessary to take meanes for v

‘case ‘must be decided by the Supreme Court
without to see money inforce in the case.

- In:the review of the ‘regulations, only one ¥evel
~ below the law’ cou]d be asked forreview. Limitation

is need that not all of the small amounts of cases
must reach the Su preme Court :

Many decnsmns of the.ludgels not clear -+ -
“Prof. Mardjono Reksodiputro, S.H. estimated that

many decision of the judge of the Court, even in the
Supreme Court not clear. Many of the decision are
brief, especially in putting the legal interpretation
with fact and argumentation every sides.

This made the people not satisfy with the decision,
that for the fudge must begin to study making legal
reasoning in detail. This must be part of
responsibifity of judge. Every Supreme Court judge
begin with training fegal reasoning in importance
matter, With one decision that could be responsible
decision of judge could not be desputed. &

ENDING

In the framework to increase the judicial power
ensured by the constitution, | would like to remind
the words of Chief Justice William H. Rehnquist,
who begin his career as a clerkship will Supreme
Court Justice Robert Jackson at January 1952 in
Washington, D.C,, at last Rehnquist had serves as an
associate justice of the Supreme Couri, and
succeeded Warren Burger and became the sixteenth
Chief Justice of the United States. In Preface of his
book The Supreme Court, How 1 Was How it Is he

Second, need to increase court management in
every instifution. Supreme Justice at the Supreme
Court {1997-2001) Henry Pandapotan Panggabean
in his book Fungsi Mahkamah Agung dalam Prakiek
Sehari-Hari (The Supreme Court Function in Every
Day Praciice) writes:

This book has been writing with one idea, that the
weakness in the working of the Supreme Court
nowaday not because of less effective of court

Wirites:

“Alexander Hamilton writing in No.78 of the
Federalist Papers, described the Supreme Couit of
the United States as “the least dangerous” of the
three branches of the federal govenrment. Whether
or not the passage of time has proved that the
Supreme Counrt Is the least understood of the three
branches.” 7

3 Henry . Panggabean, The Supreme Court Function in Every Day Practice, Jakarta: Pustaka Sinar Harapan, 2001.
See Mardiono Reksodiputro, The Court:Many Decisions of the Judge is not clear. Kompas, 2 Agustus 2006
William H. Rehneguist, The Supreme Court, How It Was How It is, New York, 1987,






