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Dalﬂm umfm mend@ﬁikm dams, Pemennmk_
'(E MN} wztuk ”ga mmmaamml” Eamngan :
Frih _eﬁcobﬁ umu& me;yelaskan kemungkinan- -
kemwzgkmm bagi BUMN Indonesia mefymi
sedigrm meialui Bursa Bfek di luar. negeri.
Salah satu contoh adalah kemunghinen bagi
Indosat untuk menjunl sahamnya di New York
Stock Exchange aton London Stock Exchange.
Hal yang sama wnmguk swastanisesi pade
mmnnye don telah lebih dulu dilakuZon oleh
perusihaan telekomunikasi Mexico, Chile don
Argenting yang wmenjual sahemnya di New
York Siock Fxchange dan bursa efek lainnya.

I constanily read the phrase "going international” in local newspapers,
but confess puzzlement about what this means in the Indonesian context, To
prepare for today’s presentation I approached several Indonesian colleagues
and acquaintapces involved in the financial markets. I asked each what
“going international” meant and so what topics I should address today from
a technical, legal perspective. Everyone talked about Indosat, P.T. Telkom,
PLN or Pertamina, but there were as many different views of what "going.
international” meant as people with whom I spoke. Nonetheless, I gleaned

* Copyright 1954 David K. Linnan. All eights reserved, The paper was originally prepared for "Law
Enforcement Dalam Bidang Pasar Modal” held March 28-29, 1994 at the Jakarta Grand Hyait Hotel, The
author is a Fulbright Scholar and Associate Professor of Law at the University of South Carolina School
of Law cooperating with the Takultas Huvkum Ul in rescarch under Surat Izin Pesclitian Mo,
8072/1/K5/1993. Permission is hereby granted by the author 1o any indonesian university or government
authority to reproduce and use this work solely for instructional purposes within Indonesia so long as
copyright s acknowledged.
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three different strains of meaning or approaches from these conversations.

First, a majority focused on "going international” as seeking capital or
technology abroad. Most stressed the idea of listing certain state-owned
enterprises or "SOEs" on foreign stock exchanges (citing Finance Minister
Mar’ie Muhammad’s recent statements reporfed in the press indicating
serious consideration of listing Indosat either on the Imternational Stock
Exchange of London or "LSE", or on the New York Stock Exchange or
: "NYSE") However, some also tatked about direct investment in Indonesia

(g;ven the Minister’s parallel statements that Indosat should enter into joint
- venture or similar cooperative arrangements with certain foreign telephone
companies) Both interpretations of "going international” are undersiandable
given Indonesia’s focus on matiomal development, but are recognizably
different from how a foreign audience would understand the term (stressing
private companies’ global finance and operational activities, although there
are already a few Indonesian enterprises following this path by issuing
securities abroad).

- Second, some Indonesians seemed to understand "going international”
in terms of the transformation of SOHs themselves into privare entities as
part of the Indonesian Government’s economic liberalization policy. The
stress was on privatization, although even here there were important
differences related to general approaches to economic questions. Some
addressed economic efficiency (following press reports of World Bank
President Lewis Preston’s discussions during his recent Jakarta visit), Others
discussed SOE share sales focused in the alternative on foreign versus local
conirol of enterprises as a matter of national concern, or on (Indonesian)
private versus government control of enterprises as a linked issue of legal
and social policy. Again distinguishing the outside perspective, a foreign
audience would understand "going interpational” itself (in the Indonesian
sense of listing SOE shares on a foreign stock exchange) chiefly as a
privatization exercise. As a result, potential foreign investors would carefully
review Indonesian policy decisions in the privatization area as part of what
foreign underwriters would deem "marketing” issues (i.e., at whai price
foreign investors would buy an interest in an SOE).

Third and finally, a few Indonesians stressed "going international” from
the practical viewpoint of Indonesia’s infrastructure financing needs. Their
focus on obtaining foreign development capital was not unlike the first view,
but they emphasized the common character of Indosat, P.T. Telkom and
PLN as infrastructure enterprises. Thug, they cared less for economic
efficiency and similar privatization concerns in talking about SOE share sales
{understanding prospective foreign investors could view them as utility
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' 'companies) At the same time, they taiked about foreign direct investment
in infrastructure such as the Paiton project as part and parcel of ' gomg_f
ntematmnal“ (as much as listing SOEs abroad). From the foreign viewpoint,
here . SOE prwatlzatmn issues touchmg on contiol would be much less-
important than the regulatory and pricing structure for utzlity services as’ the :
_cinef determmants of a'privatized entity’s future revenues.! '

.1.~am still “confused -whether -there is ome common Indonesxan

__uaderstandmg of what "going international” really means. However, there
are praci:;cal interrelationships between the three separate views uncovered. -
Thus, I'would ‘like to retum periodically to-their different aspects while

-appmachmg the entirs . "going international” complex chiefly from ‘the.

viewpoint of global securities markets. To focus the presentation I-ghall
discuss legal concerns: (1) in selling SOE shares abroad, chiefly in terms of
issties which would probably arise both in conmnection with any Indosat
transaction (and future complications introduced by its character ‘as 2
potential reporting issuer in a foreign jurisdiction);® (2) ‘in privatization,
chiefly in terms of the experience of certain foreign couniries (including the
large scale United Kingdom privatizations listed chiefly on the LSE, but to
a lesser extent the experience of other countries listing on the NYSE
privatized SOEs such as the Mexican ielecommunications company Telefonos
de Mexico and the Argentine oil company YPF §5.4.; and (3) in infrastructure
finance, beyond listing abroad the role of capital markets in meeting the
ENnormouns capital needs for Indonesian development.® :

Basic Securities Regulation Issues

'Sophisticated foreign Investors may view this kind of infrastructure or project finance as closer to
debt than equity investment, regardiess of how the securily or investment is characterized, From a
corporate finance point of view, the legal characterization gives way to the fact that the investmens offers
a relatively fixed rate of return (of finite duration in something like common build-operate-teansfer or
"BOT" project finance arrangements, and, even in the case of continuing investment, of limited practical
value beyond an amortization pericd when viewed in terms of the discounted present value methodology
commonly employed to evaluate such investments). '

*Alihough my knowledge about the transaction is limited to what | read in the newspapers, so all of
this is only informed speculation among lawyers concerning technical issues.

*Focusing on the potential role of domestic debt markets in BOT project finance as a faster source
of capital than SOE privatization in some respects, and how foreign offerings might alfect domestic equity
markeis.
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Behind Global Offerings

- ’The starimg point for understandmg the relevant legal concerns is t{) '
recast newspaper reports about Indosat "listing on the LSE or NYSE” in
terms of legal complications inherent in a global securities offering. The
question of what are LSE or NYSE listing requirements is really only a
secondary legal issue. However, o eliminate any possible suspense, 1 tell
you in advance that Indosat should be able to satisty either NYSE or LSE
hstmg requirements following a properly structured global offering.

~At a .certain legal level global securities offerings are surprisingly
si’raightforward. There are two basic structures to consider from a legal point
of view: (1) a limited, non-public offering directed at institutional investors
in one more foreign countries (presumably accompanied by a domestic
offering on the Bursa Efek Jakarta or "BEJI"); or (2) a securities offering
directed at the public in at least one major foreign financial market outside
the -issuer’s home jurisdiction (presumably accompanied by limited, non-
public securities offerings to institutional investors in other major financial
markets as well as by a domestic offering on the BED).

- The reason for distinguishing legally between "(1)" and "(2)" relates to
a2 common pattern in different countries’ securities laws. The sale of
securities to sophisticated large investors is usually subject to relaiively loose
regulation.* This is due to the opinion that large investment companies,
pension funds and insurance companies are powerful enough to fend for
themselves and do not need the same level of protection as members of the
general investing public.

On the other hand, the sale of securities to the general public is subject
in most countries {o strict regulation to protect less sophisticated individual
investors. For similar reasons, beyond the immediate transaction, in major
capital markets public offerings of securities typically result in continuing
issuer disclosure obligations. While sophisticated large investors may require
continuing disclosure under private coniract, there often is no statuiory
continuing disclosure obligation (because that usually attaches to the initial
public offering in most jurisdictions, whether as a result of stock exchange
listing requirements or otherwise).

There are initially three basic kinds of legal concerns building on our

“Indonesia itself follows this basic distinction in distinguishing between public offerings requiring fuil
registration and non-public offerings. I seems Jikely that such basic distinctions will survive despite any
other changes which might occur as a result of the drafl capital markets law currently under discussion.
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B imowledge of !,hB common distinctions between offers to sell securitws;w."f '
' __sophisucated institutional investors-or to the general investing public’in a
siven country. First, to the extent simultaneous public offers are made in "
~different jurisdictions, compliance with different countries’ regulatory and.
. undemritmg systems is necessary.® Here the problem is that, despite years
~of international - dascusszon reciprocity is limited . for full-scale pubhc_- -
'offermgs S.As a result issuers are commonly forced to reconcile ﬁnanszaiﬁ’- :
- gtatements under dszermg national accounting standards and make varym o
' disclosures based on national law in each financial market in which a public
_ -offering takes place (both to comply with local capital markets reguiation and
.to-.avoid . potential . liability . for misstatements or omissions. under each
jurisdiction’s securities Taw as well as providing offering materials in:the
local language).” Being subject to strict disclosure requirements under.
foreign law is a problem for all issuers outside their home jurisdiction, but -
SOEs undergoing privatization present special problems (because, unlike
foreign private issuers with prior experience offering securities in theirhome
markets, SOEs typically were sheltered from close examination at home by

This is probably the practical reason why global secusities offerings rarely involve more than ong
public offering outside the issuer’s home market. It is difficult to coordinate strict regulatory compliance
under more than two countries regulatory systems at the samie time (so public offerings are commonly
made in the issuer’s domestic capital markets plus one major foreign financial center, with limited, pop-
public offerings for sophisticated institutional investors directed info other major financial markets).

*The chief examples of i involving major financial markets are probably the multijurisdictional
disclosure system or MJDS between Canada and the United States (see Multijuridictional Disclosure and
Modification to the Current Registration and Reporting System for Canadian Issuers, SEC Release Mos.
33-6502, 34-20354, 39-2267, 1C-1821G, Interpational Series 291 of June 21, 1991 and subsequent
amending refeases) and to a lesser exient the minimal standards set by European Union directives aimed
at the goal of an integrated Buropean market for the various EU member couniries (see Admissions
Directive, 79/279/EEC: Listing Particulars Directive, 80/3%0/EEC; Interim Reports Directive,
82/121/BEC; Prospectus Directive, 89/258/EEC). The problem is that there may be ccoperation on a
higher level, but there is substantially no formal reciprocity at the level of individual securifies offerings
in & legal sense between regulators in major financial markets {understood as New York, Tokyo and
London).

"For example, English is the common language for Great Britain and the United States. As a resuli,
prospeciuses and other documentation for London and Mew York Stock Exchange Iistings and periodic
issuer reposts are in English. On the other hand, the Tokyo Stock Bxchange requires all documentation
in Iapanese. '
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their government status).®

“The second concern relates to the high and continuing nature of
financial and other disclosures required when listing in major financial
markets. Extensive disclosure would accompany the foreign public offering
incident to listing sbroad while periodic reporting requirements render
disclosure and foreign filings a continuing underizking. Beyond the
continuing cost of outside consultants.” periodic filings and other disclosure
reguirements often collide with a foreign issuer’s desire to mainiain the
confidentiality of certain information. (Common examples are a foreign
issuer’s belief that a company’s business plans and true financial condition
should remain secret to avoid tipping competitors, or that its officers’ and
directors” total economi¢ compensation should remain secret as a matter of
social mores.) Privatized SOEs may again present special problems,
particularly when continuing partial government ownership or continuing
business relationships with government entities may require disclosures
touching on broader government plans. ™

Third and finally, special legal problems accompany global securities
trading (understood as trading in the same issuer’s securities on different
countries’ stock markets). Trading in listed securities at each stock exchange
is typically subject to monitoring and restraints designed to prevent price
manipulation and similar fraudulent activity (directly through local exchange
rules or under the government supervision of its capital markets authorities).
Coordination and information sharing between stock exchanges and between
capital markets regulatory agencies in the stock exchanges’ iespective
jurisdietions are necessary to police the markets under normal circumstances.
Harder guestions arise due to such concepts as the stabilization of offering
and inconsistent trading and underwriting practices {e. g., future fund raising
transactions such as rights offerings may raise repeatedly special problems

*The natural response for issiers initizlly seeking to raise capital abroad is often o aveid as many
of these disclosure concerns as possibie by engaging in a limited offering to institutional investors (a
transaction [ike "(1)" above). A foreign public offering in a transaction like *(2)" above then may come
once the issuer is comforiably generally with foreign requirements. A "(1)" also can be converted
subscquently into listed securitics by means of an exchange offer.

*Continuing advice from foreign legal consultants and accountanis may be necessary 1o comply with
the continting foreign sccurities faw reguirements,

“Here the common avoidance mechanisms might be complele as opposed to partial privatization (to -
avoid further goverament involvement with the SOE beyond regulation post-privatization) and again
Intatine 4 transacfionsg of tvoe (1Y ag onpaged fo "IV Qape nnte 12 fafea
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with comphance in the foreign jurisdiction). The point is that legal issues:
concerning global securities trading reach beyond insider or manipulative
trading to reconcahatio'l oi diﬁarent securities markets’ offering and trading
practwes S S

- Depository Receipt Siructures
0 in Global Offerings

& ~Moving beyond basic structural concerns in a global securities offering,
we teach the straightforward question whether that offering involves the’
same. security everywhere «(and . how clearing. and settlement may -be. -
accomplished for secondary trading of the same security in different markets’
worldwide). Using a potential Indosat tranmsaction as an example, what
security would be sold overseas in a primary offering and, assuming that -
Indosat’s principal trading market were the BEJ, how would secondary
market overseas trading activity be settled? We begin with the assumption:
that any Indosat BEJ offering would be of common stock, with local BEJ
transactions to be cleared by P, T. KDEL

A legal practice exists in securities markets outside Indonesia enabling
foreign securities ownership through special bank custody arrangements.
Under such arrangements a bank might take custody of Indosat shares and
issue negotiable receipts for them (which negotiable receipts could be sold
abroad). These receipts representing ownership of the shares are themselves
securities (veferred to commonly as American depositary receipts or "TADRs"
for such receipts trading in United States securities markets' and global
depository receipts or "GDRs" for such receipts trading in European
securities markets). As a matter of information, ADRs/GDRs may include
more than one underlying regular share per receipt security (for example,
NYSE ADRs bundle enough underlying regular shares to achieve a per ADR
trading price of between perhaps $ 10 and § 75).

ADRs/GDRs serve a number of purposes. First and foremost, the
receipts as securities are cleared through foreign exchange settlement systems

“8ee Sanders, American Depository Receipts: An Introduction to U.S. Capital Markets for Foreign
Companies, 17 FORDHAM INTERNATIONAL LAW JOURNAL 48 (1993); Schimkat, The SEC’s
Proposed Regulations of Foreign Securities Issued in the United States, 60 FORDHAM LAW REVIEW
5203 (1992); ‘Royston, The Regulation of American Depository Receipis: Americanization of the
International Capital Markers, 10 MORTH CAROLINA JOURNAL OF INTERNATIONAL LAW &
COMMERCIAL REGULATION 87 (1985).
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(to isolate the foreign investor trading securities from potential clearing
problems in the issuer’s home market).'? At the time of the primary
offering the custodian bank receives a large block of the underlying issuer
shares. It continuously momitors corporate actions, dividend payments,
holder’s tax obligations and similar developments in the issuer’s home
jurisdiction. In this sense the custodian serves as the eyes and ears of
ADR/GDR holders, who would find it prohibitively expensive on an
individual basis to follow issuer events in a foreign country.

/. :Subject to.securities law restraints, the custodian bank will collect and
forward corporate reports and similar materials to ADR/GDR holders. The
custodian bank automatically converts dividends and similar corporate
payments  from the issuer’s home currency into international currencies
(commonly U.S. dollars; this also enables certain institutional imvestors in
the United States to purchase foreign securities, since fiduciary law may
prohibit their ownership of non-dollar securities), Payments are then made
directly to ADR/GDR holders by the custodian bank,

Given their functional aspects, ADRs/GDRs often are employed in
global offering transactions both in type "(1)" and type "(2)" transactions.
Indosat shares themselves presumably would be the securities sold in
Indonesia (and perhaps also in a foreign institutional offering). It is very
likely that at least the public portion of a global offering sold outside
Indonesia would involve ADRs in case of an NYSE listing or GDRs in case
of a LSE listing. However, creation of an ADR/GDR program alongside
BEJ or foreign market trading in regular Indosat shares would not separate
trading prices between ADR/GDR Indosat shares and regular Indosat shares.
Arbitrage between different irading markets for regular Indosat shares
ensures that those different markets’ prices do not diverge significantly over
time. ADR/GDR programs traditionally permit tender of the negotiable
receipts representing ownership interest to the custodian bank in exchange
for regular issuer shares (which can then be sold for similar arbitrage
purposes into the trading markets for regular issuer shares).

We shall talk subsequently about ADRs/GDRs in the context of a
potential exchange-listed Indosat offering, but their use in capital-raising
programs goes far beyond NYSE or LSE listings. For those of you desiring
more general information about ADRs/GDRs, I have placed on the table at
the back of the room custodian bank information pamphlets. You might look

“Invelving the Depository Trust Company for ADRs and typically CEDEL/Euroclear arrangements
for GDRs.
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at: these matenais during the luncheon break, and 1 would be happy. to.:_"
discuss leﬁal aspects of ADR/GDR capital-raising programs more generally i
during - the question and answer period (particularly different levels of
ABRIGDR programs)

stciosm‘e and Privatization Issues
. far a Glohal ﬁffermg

We furn now to prwatizatlon issues, the chief significance of whlch in ;:.:
a global securities offering may involve disclosure obligations. Here again

I admit confusion.: The Indosat newspaper stories talk about potential foreign.. - -

fistings, but are silent about broader details of Indonesian privatization plans, .
Without knowing in advance, we shall review in passing how privatization. .
disclosure and similar issues will probably arise in a potential Indosat ..
transa.ct}on
“As a result of longterm policy changes, during the past fifteen years the
British Government has been engaged in an extensive SOE privatization .
program. Felicitously, it recently published an informational pamphlet
highlighting the policy and legal decisions faced in privatizing SOEs." .
Based ‘on the British experience, privatization through the capital markets
entails -at least three legal and policy issues of special interest for "going
international " .** '
First, competition policy issues are in integral part of privatization.
Given the monopolies traditionally enjoyed by many SOEs, when
privatization is considered governments must revisit the issue whether an
individual SOE’s monopoly is economically justified (examining what
economists would refer to as "natural monopoly” or similar "market failure”

*The disclosure issues would be more pressing in a type "(2)" offering to the extent public disclosuze
were involved. Disclosures would also be involved in a 1ype "(1}" offering, althought presumably to a™
limited circie of institutional investors. We assume that due to an Indosat offesing’s probable size, a type
"2 offering would be involved. See text and notes at notes 19 - 20 infra.

“Her Majesty’s Treasury, Privatization: Sharing the UK Experience (London).

"“We skip issues refating to rationalization of SOE personnel and their conversion from civil servanis
to private company employees as part of "corporation” understood as the legal transformation of SOEs
as governmenl entities into mited liability corporations in private law form. These seem to present no
problems at jeast in the case of Indosat.  For a fuiler treatment of privatization’s legal issues, see R.
Candoy-Sekse, H. NanKani and C. Vuylsteke, Techniques of Privatization of State Owned Enterprises
(1988; 3 vois., World Bank Technical Papers Nos, 88-80).
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qﬁﬁstio_ﬁs’}..@ﬁe kind of legal/feconomic issue arises if the SOE’s monopoly
is not economically justified: whether to encourage competition by breaking .
up the monopoly enterprise into competing units, or to free other enterprises -
to enter the SOE’s sheltered business (by removing what is often 4
longstanding statutory monopoly granting exclusive rights to conduct a
certain business). Conflict between different government privatization policy
goals may even arise; removing an 30E’s monopoly rights may lessen itg
 immediate sales price, but demonopolization may be required to avoid
longterm underperformance in the broader national economy.

7 Competition policy issues go to heart of Indosat’s longterm business -
prospecis and so-would present real disclosure concerns. From newspaper -
reporis: T understand Indosat to be 3 special kind of telecommunications
enterprise.'® Indosat’s operating assets are relatively modest, so its single”
most valuable asset may be its government franchise to operate Indonesia’s
international long distance connections through P.T. Telekom’s local
network. Potential invesiors will want to know what, if any, goaranties exist
that Indosat will retain its valuable franchise. Would P.T. Telekom (alonie
or with foreign telecommunications pariners) ever be allowed to compete
with a privatized Indosat in supplying international ong distance services? -
As part of a global offering, the Indonesian Government probably will be
required to articulate its longierm policy choice between guarantying an -
Indosat monopoly (and selling Indosat shares for a higher price) or favoring
competition (perhaps lessening Indosat’s offering price, but favoring
Indonesian development generally through lower communications costs).

The second category of legal issues arise if indeed the SOE monopoly
is economically justified (a "hatural monopoly” in economic terms, with the
textbook example ofien being wiility companies or similar infrastructure
enterprises). Here the problem is that breaking up the SOE monopoly may
be senseless as an economic matter. However, transfer of the 50E monopoly
into private hands via privatization raises the specter of its abuse by new
private owners (again with the possibility of related longterm
underperformance in the broader national economy}.

The response to this quandary in most couniries has been to establish
longterm statutory pricing schemes for the privatized SOE’s monopoly
services (and independent regulatory agencies to monitor compliance). To

“Indonesia has apparently split its telecommunications industry into P.T. Telekom as the domestic -
long distance and jocal telephone company, Indosat as the international long distance carter and
Latallindn sc 11e maiordy nrvatired inin veriitee entallite aperatoe Sae BT Telalrnm amd Fndeoat
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‘achieve ~the proper “economic effects, however, the new regulatory
framework -must  be. explicit and ‘transparent (incorporating an incentive
struciure: for the privatized monopoly’s management whether to lower.costs
“of its services to the public or increase services such as by building new
infrastructure). The independent legal structure of regulation also must be.
creaied before privatization is consummated. On the one hand, such_
_ a.nangements are necessary for protection of the public at large as $00N a8
* privatization ‘occurs. -On . the other ‘hand, longterm pricing policy - for :
.privatized SOE monop@ly services plays animportant role in determining the_
pracc at which foreign investors in particular are willing to purchase Shares_
in Qrivatlzanom executed on the capital markets. e
Independent regulation and pricing policies may be a greater concern for
uﬂhiy privatization candidates such as P.T. Telekom or PLN than -for
Indosat. However, to the extent Indosat retains its franchise, will Indosat be
free to raise its charges post-privatization? Indosat’s future revenues would
be determined by a combination of anticipated telecommunication rates and
usage, s0 regulatory pricing policies again will be a central concern of
dlsclosure
' The third complex of privatization concerns ifrom a legal standpomt
relates to a government’s longterm relationship with a privatized SOE (and
national control of specific industries).” Certain issues arise in the context
of continuing government ownership of an SOE (in practical terms, whether
only partial privatization is intended and, secondarily, whether -the
government will retain a majority or minority interest). Viewed in the
context of economic liberalization, continuing government ownership raises
issues without regard to the nationality of private co-owners. However,
related legal issues may arise to the extent foreign as opposed to private
conirol is the real concern (on national security or similar grounds).
In the British case, strong economic policy convictions have led the
Government to privatize SOEs completely wherever possible. However,
certain SOEs were so large that complete privatization could not be achieved

Special concerns appty in privatization through the capital markets, The British experience includes
measures 1o encourage SOF employce or small holder purchase of secusities (to encourage wider and
deeper domestic share ownership). Using the British example again, beyond priority in the zHocation of
shares, employes incentives to buy shares have incleded free, matching and discount share offers. MNon-
employes share purchase incentives have included installment payment plans (effectively & discount) and
discounts to sharcholders for the privatized enfity’s services (for example, vouchers to be used in payment
of utilities bills). Separate efforts have been undestaken to encourage retention of shaves, such as offering
ponus shares after several years if a purchaser in the initial public offering retains its shares.
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in-a single capiial markets offering. In such cases, the British Government
customarily has undertaken not to exercise voting rights attached to its
residual shareholding. In a few circumstances it has adopted temporary.
limitations on share concentrations (for example, that individuals or groups
of affliated shareholders may not hold more than 15% of a former SOE’s
capitalization “for five years following privatization). It has limited
distinetions between overseas and domestic investors o a very few cases. -
~+ Britain’s experience does not seem fo arise from its character as an
industriatized “country. The predominant pattern for telecommunications
SOEs insuch countries as Mexico, Chile and Argentina has involved fuli
privatizations (although the process may extend over several years and-
involve multiple capital market offerings or negotiated share sales to foreign
ielecommunications enterprises as strategic partners).”® To the extent
foreign control is a concern, the response has often been to create different
classes of non-voting or similar shares for foreign investors (such as
Telefonos de Mexico’s class L shares listed on the NYSE). :
Turning again to disclosure issues in a potential Indosat offering,
newspaper reports to date reveal serious consideration of a transaction to seil
a 35% stake. The initial disclosure issue would revolve around the question
whether the Indonesian Government plans to retain control of Indosat on a
longterm basis (and what this might indicate about its attitude toward running
indosat as a commercial enterprise under independent management). Much
as with competition policy, Indosat securities could be sold abroad regardless
of the answer (but probably at a lower price if full privatization is not
contemplated on a longterm basis). The problem is that disclosure
requircments in the current offering would require the Indonesian
Government to articulate its longterm plans.
Beyond disclosure looms the sensitive collateral issue of foreign control.
Will restrictions on foreign portfolio investment and current Indonesian
allocation rules simply not apply to enterprises selling shares abroad? If the
answer is no, how will it be possible to maintain those rules for BEJ
offerings on a longterm basis?

The Specific Context of a Potential Indosat
Global Offering: Probable Legal Struciure and Size

“Malaysia may be an exception in this regard, see Hensley and White, The Privatization Experience
inMalaysia: egrating Build-Operate-Ovwn and Build-Operaie- Transper Technigues Within The National
Privatization Strategy, 28 COLUMBIA JOURNAL OF WORLD BUSINESS 70 (I 993){discussing
Telekom Malaysial,
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Let us now - think through the probable legal issues in the speu'hc 2

o context of.a potential Indosat offering. Recent newspaper accounts indicate .

that serious congideration is being given to a public offering of 35% of-
“Indosat’s shares (25% for sale abroad and 10% for sale in Indonesia, with
hstmffs on the BET and either on the NYSE or LSE). They note that Indosat_--
' edrned ‘approximately $ 515 million before taxes over the past three years .
(With pr(,mtax profits of Ruplah 314.69 billion for 1991, Rupiah 366 billion
'-_-fm 1992 -and projected income of Rupiah 400 billion for '1993). Theseg."
figures can be used: to value Indosat on a preixmmary basis by Lapltahzmg
'.earmngs ‘This hypothetical exercise is necessary since transaction size may:

determine where and how Indosat securities would be sold (which in furn..

shdpes the legai am}yms)

«1 note with caution that “pretax” earnings are involved, which
presumably would be reduced on an after-tax basis for any privatized entity.
The :apparent increasing fendency of earnings would also be important to
financial markets in evaluating a potential price-earnings ratio or "PER": A
corporate finance judgment beyond law is involved, but for our purposes it
is realistic enough-to aggregate earnings to be capitalized as $ 500 million
over a three year period. For estimation purposes, we assume hypothetically
that all Indosat earnings involve ordinary income without any extraordinary
transactions or non-recurring gains and that earnings are evenly distributed
across three years. =

. How high might the dollar value of such 2 transaction be assuming
annualized Indosat earnings of circa $ 166.67 million? If we assume a PER
of between 10 and 20, a completely privatized Indosat might enjoy a total
market capitalization ranging from $ 1.67 billion to $ 3.33 billion.
However, according to newspaper reports, the sale of only 35% of Indosat’s
capitalization is contemplated. Thus, transaction size would be in the range
of approximately $ 583.33 million to $ 1.17 billion.®® On this basis the

"In Indonesian capital markets the apparent current PER ceiling for public offerings is 15, so a PER
range between 10 and 20 seems reasonable. The finaf offering price will presumably be determined by
international market demand around the time of the offering, presumably based upos preliminary
indications of interest in the international markets (since that is where the majority of shares will be
placed). Beyond demand generated in the individual transaction by sales efforts, initial public offerings
of securities are typically priced off currest pricing of comparable issues trading in the same market.

“Representing gross offering proceeds before underwriters” fees and expenses, which in an offering
of this size and complexity might range from 4 % 1o § % of the Bross as a matter of common practice.
This does not 1ake inte account special advisory or similar fees paid in the privatization planning process,
since the privatization and the underwrilten sale are severabic and might involve different financial and



134 Hukumn dan Pembangunan

dollar amount of Indosat securities sold in Indonesia might range from $
166.67 million to $ 333.33 million while sales abroad might thus range frc«m
$ 416 67 million to § 833.33 miliion.

- Based upon recent international underwriting practices, an Indosat share
offering of § 416.67 million to § 833.33 miliion outside Indonesia probably
would be sold in most if not all of the world’s major financial markets (e.g.,
in the United States, Purope and Japan). Again following recent practice in
global “ securities  offerings. there would be one managing underwriter
worldwide (commonly referred to as the global coordinator) who typically
is responsible both for allocating so-called tranches among separate regional’
syndicates (while selling a large portion-itself on a worldwide basis) and
arranging sales efforts including issuer presentations in different financial
centers worldwide. Again, a corporate finance judgment beyond law is
involved, but as a function of offering size somewhere between $ 416.67
million and $ 833.33 million it may become difficult to place the entire
transaction amount ougside Indonesia with institutional investors in a type
"(1)" transaction. Thus, beyond newspaper reports about a NYSE or LSE
Histing, it seems likely that any large Indosar global offering would be in the
form of a type "(2)" rather than a type "(1)" transaction {with all the
attendant legal complications).

For purposes of further legal analysis we assume the Indosat transaction
would be constructed as what we originally referred to as a type "(2)"
transaction (involving simultaneous public offerings on the BEJ and in the
United States with a NYSE listing or in Britain with a LSE listing). It
presumably would be accompanied by tranches invelving non-public
offerings to sophisticated institutional investors outside the public offering
Jjurisdiction (presumably in the United States if Indosat securities are listed
on the LSE or in Europe if they are listed on the MYSE, together probably
with a tranche sold in Japan and other Asian financial centers). How much
and to whom would be determined in the end by offering size (the PER
question), regional syndicate placement and composition under the global
coordinator’s direction.

The 5Specific Context of a Potential Indosat Globhal Offering:
Mew York or London Listing and Concomitant Concerns

We commence with a quick examination of NYSE and LSE listing

ieeal consultanis fHased upon other counlriess’ experience),
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-requirements The underiymg tocus of both is hqul{ilty and bre&dth of the
: market in a company’s shares. .

_There are three different sets-of NYSE hstmg standards under winch
-indosat might quality as a non-United States issuer. Non United S#:ates
companies may choose to be evaluated under any of two versions of
domestlc hsimg standards or uncier an altemate forezgn listing standafd” -

i Grzgmal _Domestié NYSE Listing Requirements

L 2,600 . . U S “rouﬂd lot" holders (generally 100 shares make
e up around lot) : S
1,100,000 U.S. public shares
.- 18,000,000 U.S. market value of public shares
'$18,000,000 met tangible assets
-$2,500,000 pre-tax income most recent year
$2,000,000 pre-tax income two preceding vears

Alternate Domestic NYSE Listing Requirements™

2,200 U.S. shareholders

100,000, ° . U.3. shares average monthly trading for most recent_.
6 months -

$6,500,000 aggregate pre-tax income for last 3 years together
- with $4,500,000 minimum in most recent vear (aii.
3 must be profitable) :

Alternaie Foreign NYSE Listing Requirements
5,000 worldwide round-lot holders

2,500,000  worldwide public shares
$100,000,000 worldwide market value of public shares

“'8ee Mew York Stock Exchange, Listing Standards and Procedures for Non-U.S. Corporations.

“This standard is really intended for NYSE Hsting of 2 steck already trading elsewhere and so is not
applicable fo the Indosat situation if NYSE listing were to accompany the initial public offering.
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+2$100,000,000 net tangible assets
$}OO 000,000 aggregate pre-tax income for last 3 years together
Cewith $25 006, 000 minimum_of any one of the 3_
years) Y

“Let-us assume for -the sake of argument that a type "(2)" transaction
were under discussion (involving a public offering in the United States
-accompanied by a NYSE listing). Indosat should be able to satisfy the
original domestic listing standards following a successful public offering in
the United States. It may also be possible to satisfy the alternate foreign
- listing standards, although there is insufficient published information to say
for sure. News accounts that Indosat’s "total" assets were estimated recently
at Rupiah 781 billion indicate that the alternate foreign listing requirement’s
demand of $100,000,0600 "nei" tangible assets probably is within reach. The
previous discussion of potential Indosat offering sizes indicates no difficulty
in achieving the dollar value amounts for public shares, with the sole
concern being how to ensure that the requisite number of round-lot owners
would be achieved (which would be 2 concern of the global coordinator, as
a condition to NYSE listing). Given Indosat’s status as a new issuer
tollowing an initial public offering, underwriters’ certifications would
presumably be used to establish broad share distribution.

The number of round-lot holders required for NYSE listing assumes
significant sales to individuals beyond institutional investors. The round-Iots
under discussion are calculated presumably as the equivalent of the NYSE'
ADR securities, instead of the regular shares underlying the ADRs. The
distinction is that ADR securities may bundle more than one underlying
regular share to achieve a per ADR trading price of perhaps $10 to $30.
Thus, the requirement of 2,000 U.S. versus 5,000 worldwide round-lot
holders should be understood as 2,600 or 5,000 holders of at least $1,000
to $5,000 worth of Indosat securities. The larger figure of perhaps 5,000
holders of $5,000 worth of Indosat securities on a worldwide bases should
be evaluated with an eye toward the potential effect of the Indonesian
allocation system for the BEJ tranche of any global offering. If foreign sales
outside the U.S. in a type "(2)" transaction were institutional placements, it
s unlikely that they would be made to more than perhaps 500 institutional
investors (with a relatively small number of buyers accounting for a large
number of shares). Thus, the bulk of the round-lot holders would have to be
achieved through sales in Indonesia and the United States.

For those of you desiring more general information about NYSE listing,
I have placed on the table at the back of the room an NYSE informational
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packet . for, prospective foreign issuers including such items as a listing
agreement and similar NYSE documentation, Again, you may wish to look
at these materials during the luncheon break. I would be happy fo discuss in
more detail NYSE listing mechanics and fees during the question and answer -
permd In terms of NYSE requirements for ADR programs, I note that
NYSE-lisiing requirements specify that a listed ADR must be "sponsored”.”
The practical significance of this is that the cost of the custodian bank
' mspmmble for the ADR wzil be pa1d on a contmumg basis by the iisé:ed'._
E Cofepany. : G

“An LSIZ share llstmg would prowde 0o more of a challenge than NYSE- -
shal_rc listing requirements, although the three methods of listing differ. .
somewhat from NYSE practices.® First, the LSE will permit its members
to "introduce” new shares to listing if a company has 100 shareholders, 25%:
of its stock is held by the public and the securities "are already of such an
amount and are so widely held that their marketability when listed can be
assumed”. Second, a company’s shares may be "placed” by a member-
among its clients without a public offering. The maximum Hmit for initial
public offerings is 15 million pounds (with no such limit for placings by
companies already listed). Securities must be distributed among at least 30
shareholders for gcach one million pounds of the placing, with an overa]l
minimum of 100 shareholders and not more than 25% of the placement
allocated to discretionary portfolios. A minimum of 25% of an equity
placing exceeding 2,000,000 pounds either must be made available to the
general public or be distributed by a second, independent member. The third
method is the "offer for sale”, which is employed when an offering is too
large to qualify as a "placing” (presumably the case with a potential Indosat
offering).

Compared to the NYSE, a LSE listing would not require as broad a
distribution of shareholders (harkening back to the NYSE roundlot
ownership requirements). For that reason, an LSE listing may be more easily
achieved if the vast majority of sales in a global offering are to institutional
investors. However, broad distribution of sharehiolders in a global offering
can be given high priority in selection and direction of the global coordinator
(since the global coordinator allocates securities among underwriters and
may choose members of the regional underwriting syndicates with an eye

B8ee Worrnan $. Poser, [NTERNATIONAL SECURITIES REGULATION: LONDON’S "BIG
BANG” AND THE EUROPEAN SECURITIES MARKETS 304-08 (1591). The LSE listing requirements
arz contained in the so-called LSE Yellow Book
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towards their power to piace securities with individual as opposed to.
instifutional investors). :

‘We can now turn to securities law details of a public of‘fermg
culminating in listing on the NYSE or LSE. Both would reguire preparation
of ‘a prospectus containing extensive disclosures, with a draft English -
language' disclosure ‘document being subject to review and comment by
authorities abroad-(which review does not lessen in any way potential
liabi lity for material misstatements and omissions in the iforeign offering”
jurlsdmtnon) Due to differences in the underlying regulatory systems, there
are some differences in the basic responsibility for review and comment on
the disclosure documents. In the case of-a type "(2)" transaction involving
a United States public offering and a NYSE listing, early consuitatmm'
would be had with the NYSE to assure listing eligibility. However, similarly
to the Indonesian system, a registration statement for the U.S. tranche would
be filed with BAPEPAM’s American equivalent (the U.S Securities and
Exchange Commission or "SEC"). The real responsibility for and control of
the registration review would lie with the SEC as a government agency. On
the other hand. "offering particulars” (the British equivalent of a prospectus)
are reviewed and controlled by the LSE itself in the case of an LSE listing.

Concerning the further details of a U.S. public offering accompanied by
listing ADRs on the NYSE, as a technical matter the applicable registration
statement for the public offering under the Securities Act of 1933 would be
prepared on Form Pl (viewing Indosat as a foreign private issuer).
However, it would be accompanied by 2 second registration statement under
the Securities Exchange Act of 1934 in connection with the exchange listing
(probably or Form 20-F).

Considering the character of financial statements required, Form F-1
itself’ specifies that the issuer’s financial statements do not have to be
prepared n accordance with United States generally accepted accounting
principles or "GAAP". However, a full reconciliation to United States
GAAP must be provided for major line items (essentially a detatled
explanation of relevani differences between United States GAAP and the
foreign GAAP principles under which the original financial statements were
prepared). Further, separate NYSE requirements under its listing agreement
do at least require consolidated financial statements (while Indonesian GAAP
advises but does not require consolidation, although I know nothing about
the format of Indosat’s current financial statements),

There would be a question of judgment for accountants and legal
consultants actually involved in preparation of such a registration statement,
but under certain circumsiances it may be easier (and more prudent from the



"going international” 139

standpoint of potential Hability) to prepare United States GAAP financial:
statements in lieu of explaining differences between foreign and United
States GAAP, From the point of view of an NYSE listing, beyond the
requxrement for consolidated financials the Exchange would accept whatever
is satisfactory to the SEC. The only caveat is that the NYSE basically-
requires a lsted company to continue reporting financial resulis under the
format of its original listing (so the form of financial statements in the lmtlal
regastration statement must be continued in the future). SHE

Concemmg continuing disclosure, as a foreign private issuer with ADRS"
lzsted on the NYSE Indosat would be required by the Securities Exehange
Actiof 1934 to make periodic filings-on Form 20-F (basically an annual-
report with full financial statements) and 6-K (for interim financial reports
and important events affecting the issuer, both largely keyed to reporting
obligations in ~Indonesia). Foreign private issuers’ interim financial
statements need only be prepared biannually (rather than quarterly, as'is -
required for domestic issuers). Under Securities Exchange Act of 1934 Rule’
3al2-3 foreign private issuers are also exempted from the normal obligations
of domestic reporting companies under Section 14 that covers proxy
statements (as well as certain tender offer rules). Separate disclosure
obligations under NYSE rules would apply to Indosat by virtue of its listed
ADRs (most importantly a requirement promptly to disclose important
matters affecting its business).

Turning to 2 possible LSE listing,® the content of the disclosure
document is determined by LSE requirements (under the parallel influence
of the United Kingdom’s Financial Services Act and certain Buropean Union
Directives promulgated as part of the EU’s effort to establish uniform
standards and an integrated, single financial market in Europe).” The
details differ in minor respects from the United States’ requirements, but,
with the possible exception of financial statement presentation, disclosure
obligations are largely the same. Legal liability exists for misstatements and
omissions. The LSE imposes continuing disclosure obligations similar o
those under the Securities Exchange Act of 1934 and NYSE rules. As a
practical matter, there is probably no significant difference in the level of
disclosure attaching to listing on the LSE as opposed to the NYSE. Instead,
the decision between the exchanges in a type "(2)" transaction would be

#See Norman S. Poser, op.cit., at 308-25.

¥8ee note 6 supra.
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driven largely by concerns about where and what kind of invesiors an issuer
seeks. R

. The most significant difference beyond. the location of investors.

concerns. capital rasing and public offering practices in the different public..
markets. - British financial practice relys heavily on rights offerings
underwriiten on a stand-by basis as a way for listed companies to raise
capital repeatedly (similarly to Indonesian practice, although it is unclear that
stand-by underwriting arrangements are practiced in the Indonesian markets
to-the same degree). On the other hand, United States financial practice -
traditionally has favored firm commitment full underwritings over rights
offerings.

Given differences in financial market and regulatory structures, even
foreign companies’ rights offerings executed abroad raise special concerns
(often requiring application to the SEC for special exemptions under
Securities Exchange Act of 1934 Rules 10b-6, 10b-7 and 10b-8 for
underwriters active in conjunction with stand-by offerings overseas as well
as tull registration under the Securities Act of 1933 or exclusion from the
offering of ADR holders in the United States). These problems are a maiter
of continuing concern for the SEC, which has put forth for comment over
the past three years a number of regulatory proposals addressed generally to
ADRs (some but not ali of which have been enacted; rights proposals are an
area in which no final action hag been taken to date).*®

Effects on the BEJ and Other Approaches
to Infrastructure Finance

I understand that foreign and dual listings for SOEs are a matter of
some debate within the Indonesian financial community (given fears about
possible effects on the BEJ). Such policy decisions are a matter for
Indonesians to decide, 0 as a foreigner I feel I should avoid this discussion
beyond a siatement that domestic capital markets are probably the surest
longterm source for development capital. Assuming a decision is made to
list abroad, however, it would serve domestic capital markets development
it the managing foreign underwriter (here the global coordinator) were
required to express a longterm commitment to the domestic market. This
could presumably involve the establishment of a local securities joint venture

*For a review of she proposals, see Schimkat, op.cil,
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(requiring participation in secondary trading activity as opposed to simply
underwriting primary offerings). This would serve to inject new capital and
professionalism into the market, -
There is one matter for further consideration from the viewpoint of one
element seemingly missing from discussions of infrastructure finance in
Indonesia. If the drive to list SOEs abroad finds iis source in Indonesia’s
~.enormous capital needs for infrastructure finance, it is surprigsing that more
. .attention is.not devoted to active development of domestic debt markets. (to
isupport project finance practices such as the BOT model, as has been the
case in Malaysia).”” 1 understand that BAPEPAM is actively involved in
promoting development of a'debt market,” but hear no discussions about its”
potential role in infrastructure finance projects with foreign ventures (like the.
Paifon generating facility). The debt securities market on the BEJ itself is
relatively small and illiguid, so there is considerable scope for develapmens:
Again, given interest I would be happy to explore the maiter of the debt
markes; § role in project finance during the question and answer permd .

#See Hensley and White, op.cit.; Look for a local hero: a private sector view, POWER, ASIA (Junc
13, 1992); Sender, Asia’s just-in-time infrastrucivre, INSTITUTIONAL INVESTOR 61 {Apru ).






