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THE ANALYSIS OF SECTION
_ 301's OF THE US TRADE POLICY 1N
. INTERNATIONAL TRADE AND THE IMPACT TO
Ced iy GATT RULES.
 {What can be learned as an Indonesian trader)

Victor Purba

“Seciion 3017 wmemberikan wewenang luas.
kepada Presiden AS untuk mengombil tindakon
pembalasan  terhadap praktek-praktek
perdagengen negara asing yang dianggap
merugikan AS. Keampuhon Section 301 ing
antara lain berhosil membuka posar bagi
barang-barang  Amerika di luar negeri,
Umpamanya Jepang, yang akhirnya bersedia
menerima penjualan alot-alat selekomunikasi,
Jeruk dan doging asal AS. Namun, ancaman
Section 301 tidok selalu berhasil membuka
paser luar negeri. Sengkete Lemudion disele-
saikan delam pertemuan-pertemuan GATT.,

Introduction

The purpose of this paper is to analyze the implementation of Section
300’s of Trade Act of 1974 of the U.S. Trade policy regarding international
trade. Attention is focused on the case of Japanese semiconductors,! as a

' Japanese semiconductor tarpeting case.

(50 Fed. Reg. 28,866.). Since the mid-1970s Japanese indusirial policy has shified o a
focus on high technology industries. The best known and most controversial case has been
semiconductors. Semiconductor chips, complex electronic circuits etched at microscopic
scale onte chips of silicon, are key components of many new products, Until the mid-

1970s, the technology for making such chips was largely a U.S monopoly.

Tapan made deliberate effort to brake into this industry, with the government sponsoring joint
rescarch project at least initially providing a protected domestic markst. In the late-1970s and
early 1980s Japanese producers shocked their U.5. competitors by taking a dominant share of
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‘Organization -of  this ‘paper’ analysis: as follows:: Chapter: 1

“general information about the U.S Trade Act in International Trade.

s

will focus on

This. -

.-‘-’hf‘g‘mﬁ?'C:an'_c't'rn:s'_-ihe; fact that any interested: persons mayfile2 petition 0~

‘international trade.

" take action to demand that a foreign government o accede to their claims in:

+ . Chapter 11 will, con_s_idé_r_;iheﬁ p_réV..iO.%:lﬁl 1

analysis and”implementation “of section 301-of th

international trade. This chapter-is divided into the following parts:

" A When, why, how section 301 is.used to bring action. In th1s_;p_art_,_th¢

established. by}.'s'cct_ibnﬁﬂi “i¢ discussed, in- gé’nﬁ:’ml-,'--’?his‘i'-chapt_ér-'-'alsg}..-dea}sz; S

nformati on aﬁd' ':."_focﬁé:: :oii;:_.}fheﬁ ; .
¢ -U.S Trade Policy in ...

with, whex implementation of section 301 would appropriate, formal filing,
political ‘aspects.: and-the role of U.S trade representatives in considering_

section 301, including recommendations and suggestions.

B Alternative actions can be taken related to section 301, such as rétaliati_dn;,_ -'

termination and suspension.

the marke: for one kind of chips, random access memories (ram).
That Japan targeted semiconductors, and that the industry achieved a lagge markel share,

is o

_known. What is hotly disputed is how much support the Japaness industry aciually received,

how decisive that suppor was, and whether the policy helped Japan and/or hurt the U.S.

We know that ‘not much government ‘money wag provided; the subsidy component of the
targeting was actually quite smatl. We atso know that explicit home market protection, by tariffs -
and gquotas, was mostly removed after the mid-1970s. Some would argue that, in fact, the . .

Japanese semiconductor industsy succecded with litile government help.
Others argue that more sublle government help was crucial.

The proponents of this view argue that joint research projects, which would have hesnt blocked -
in the 1.8 by antitrust laws, were a highty effective way of improving the wdmpiogy. Tiey
also argue that, in fact, the Japanese market was effectively closed through 2 facit "buy-
Japanese” policy discreetly sncouraged by the government. As evidence they note that the U.S

firms had a much smaller market share in Japan {han either the U.S. or Europe.

Economist do not know which of this view is correct. Tt may be that Japanese don’t know
either, If we assume for the sake of ‘argument that government policy was, in fact, crucial, was
it good idea? As in the case of steel, the divect remurns on Japan’s invesiment in sericonductors
have been quite low. Exact figures are not available, but it is generally believe that Japanese
firms bave carned a low rate of teturn on semiconductors since the late 1970s. So any gains

from the encouragement of chips must be jocated in the technological externalitics.

Mow comes the great certainty. Unlike steel, semiconductor productions highly dynamic

industries where krowledge is the main sourcs of competitive advantages exacily the kind

of

sector where the external economy argument should. But where the externalities lacge enough
to justify the cost? Nobody knows and this is a good debates between the (.5 electronies firms,

agree and disagree to the Japanese producers.

245 amended on 19 ULS.C. §§ 2411-2416 (1982 & Supp. T 1985), in particular 19 4.8.C
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C. The role of U.S Government and the Petitioner. In this part attention is
focused on the role of Department of Commerce, how to contact with
section 301 and the expectation of section 301, and also the mechanism of
GATT rules that must be foliowed related to international rade agreement,
D. Defending ‘a section 301 case. In this part, as we can see the case of
Japanese semiconductor in the area of International trade. '
E. Section 301 and the problem of Jurisdiction, -

' Chapter Il present the conclusions of this paper. :
Section 301 of the Trade Act of 1974, like the antidomping® and
countervailing duty laws,* is an unfair irade practice stamte’ It is,
however, unigue because i is oriented toward exports and designated
primarily to ensure fair and equitable access for U.S. products in foreign
markets. Because most of the current reciprocity proposals are styled as
amendments to section 301, it is important to have some sense of the content
of that provision and its emergence as an important instrument in the U.S,
trade policy,

Enforcement of section 301 has distinet Juridieal, political and economic
objectives. From a juridical point of view, it is important that U.S. citizen
perceive that section 301 protects their legal “rights." Its nonmechanical,
discretionary nature should not detract from its legal significance.

Yet the right that is being protected seems to be combination of national
and international norms. A U.S. citizens has no “rights” to demand that a
foreign government permit access to its market by removal of tariff or non-
tariff barriers to trade. Section 301 also has independent political
significance. ~ The range of actions available under section 301 is
considerable and has been the focus of criticism. Critics charge that the

*Antidumping is the opposite meaning of dumping. Dumping is the most common price

discrimination in international trade, 2 pricing practice in which a firm charges a lower price
for exported goods than it does for the same goods sold demestically. Dumping is a
controversial issue in trade policy, where it is widely regarded as an "unfais” practice an is
subject to speeial rules and penalties,
Reciprocal dumping is another common form, it means the situation in which dumping leads
to two-way trade and the same product. e. g-» 2 semiconductor plant in couniry A might be
shipping semiconductors to country B while a semiconductor in B is doing reveese, for the
purpose of influencing price in the market. As a result is unfair trade.

“The courtervailing duty laws is the law that focus on statute of regulatory activities in
reducing the unfair activities in the area of international trade,

*Unfair trade practice stannte is a regulatory system and  more details in the activities of

P S P SR T S
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: mtemauonai obhgatzons

g authority couId be used to et_’ect barrlers to trade m contrad:ct:on to U S.
R '_Currently:seciionl 301 ‘of the' Trade Act_

Of 1974 prov 1des

4 the Umted States under --any trade agreeznent or o L
(n) is unjustifiable, unrea&émable or dlscrimmatary and burdens or
 xestricts United States commerce; Where the Presadent shall take_

L 'aii approprxate anc} feasible action within his power o enforce’

- such. rights. or to obtain the ehmmanon of such act, policy, or'

. practice. - “Action under . this -section may. be taken om a
nondlscrlmmatery basis or soleiy agamst the products or sewrces )

-of the foreign country or instrumentality involved. "

Sectaon 301 is unusual because it gives private individuals a statutory
rlght to petition the foreign government to espouse their claims in the
international arena, as it is mention in 15 U.S.C. § 2412 (a) (1982 & Supp.
IIT 1985) provides that: " Any interest person may file a petition with the
United States Trade Representative (U.S.T.R.)...requesting the President to
take action under section 2411 of this titie and setting forth the allegations
in support of the request.

The Trade Representatives shall review the allegations in the petition
and, not later than 435 days after the date on which he received the petition,
shall determine whether to initiate an investigation.

Hypothesis 1o be tested.:

- Section 301 is unigue in that it provides an avenue for a prwate

citizen to coerce a foreign government.,

- Application of Section 301 does not achieve its economic objective.
Methodology and testing: - :

Section 301’s provision against " unreasonable” foreign practices is analyzed
to see whether the practices represents a significant departure from -~
international legal norms (GATT). Use of Section 301 to achieve a more
equitable world trading system, to the benefit of U.S. commerce, and
whether the challenged practice distoris comparative advantage is analyzed. -

-~
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Since enzacted in 1975, section 301 of the Trade Act of 1974 allows the
President to deny or-modify the benefits of trade agreement concessions or
to impose duties or other import testrictions on the products and services of’
any country that is found to be unjustifiably® or unreasonably’ burdening . .
or restricting U.S. commerce. Congress gave administration of the
procedures to the Office of the Special Representative for Trade Negotiations

C(STRYE

‘_'_’:i‘“h;; purpose of section 301 is quite clear in that the U.S. is to use this
retaliatory authority vigorously as leverage to get other countries to eliminate

unfair ‘trade practices that affect U.S. commerce,” including both product - -

exports and services.'® The practices noted in the legisiative history as
unfair include discriminatory rules of origin, government procurcment,
licensing systems, quotas, exchange controls, restrictive business practices,
discriminatory bi_latéral agreements, variable levies, border tax adjustments,
discriminatory road taxes, horsepower taxes, other taxes which discriminate
against imports," certain product standards, and many other practices that
were documented by the U.S. International Trade Commission (USITC),*
and subsidies identified in their principal forms by the Senate Finance
Committee.

~ Section 301 of the Trade Act of 1974" is the primary U.S. statute

““egenate Finance Committee, Report on Trade Reform Act of 1974, S. Rep. No. 1298, 93d
Cong., 2d Sess., 163, U.S. Code Cong. & AD. News 7186, 7301.

. - "Unreasonable refers Lo restrictions which are not necessarily illegal but which nullify or
impair benefits accruing to the United States under trade agreements of which otherwise

discriminate against or burden U.S. Commerce.

*Trade Act of 1974, Pub. L. No. 93-518, § 306, 88 Stat. 1978, as added by Pub. L. No.
96-39, § 901 Stat. 144 (1979) and Codified as amended at 19 U.8.C. § 2416 (Supp. II1 1979).

#1974 Senate Report, at 31.

©The term "U.S. commerce” inciudes U.S. services associated with intermational trade.
(more details explanation see 1974 Senate Report at 165.

I, 1974 Senate Repori, at 163-164, and U.8. Code Cong. & AD. News at 7302.

RS, Int’l Tariff Commission, Tarifl Commission Pub. No. 665. Trade Barriers, pt. I
(1974).

Hlew 14 T BT M 210 AT OO Ceed 1OMD £ P Al ao amammdoad nt TO TR S R 2411
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'"fprovxdmg aLthorxty for the ?reszdﬁm t0 take 3ct10n agamst ux;falr tradef_ _

- ‘practices of other governments which adverseiy affect U.S. commerce, either

Jin-goods or services. - For the most part; the implementation of the statute
- has focused'on. attempts to eliminate the acts; practices, or policies of foreign
:_governments which. mayaffect 1mports into the :United ‘States as well.as.

.exports, and it‘containg specmi provisions for thc treatment of violations of

ithe Most Tradmg Naf:mns { MTN) agr&ement on subsxdles and countervaﬂmg '

'-duiles -
S&ction 301 15 ot substltute for nor an alternatwe to other 1.8;
statutes that address specific unfa.r trade practices, such as the antldumpmgf.
~laws, B the . others . statute,? S EXCEDE - under -specifically . prowded_.;_ -
pr(}cedures the countervaﬂmg duty statute.”’ Unlike these statutes, “a
section 301 proceeding is not a proceeding act, and the flexibility provided
the: President and the United States Trade Representative (USTR) makes it
a more political statute, Section 301 was shaped quite deliberately to give
the Executive the tools to use diplomatic and economic pressure to achieve
amore "equitable” world trading system, to the benefit of U.S. commerce.

11. Analysis of Implementation of Section 301

- A, When, why, how section 301 is used to bring in action.

Section 301 of the Trade Act of 1974 was substantially rewritten and
new sections 302 through 306 were added in the Trade Agreements Act of
1979.% Congress expanded the provisions of the 1974 Act creating new and
more detailed procedural requirements and providing new responsibilities for
the USTR.” The new Act reflects a change in the Congressional attitude
toward the GATT dispute settlement procedures, with the caveat that the
U.S. Government has a major responsibility to ses that the new provisions

“The Agreement on Interpretation and Application of Article VI, XV ard XXl of the
General Agreement on Tariffs and Trade (hereinafier GATT).

1519 U.S.C. §1673 (Supp. I 1979),
WAL § 1337

V34, § 1303.

wpuh. L. No. 96-39, § 501, 93 Stat. 144,

The name of STR was changed in Reorg. Plan No. 3 of 1979, 44 Fed. Reg. 69,173, 93
Ciat 1381 recrnted im the 19 U.S.C. 82171 note {Supn, 1H 1979
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-‘work to the benefit of the U.S. The Senate Eeport on the bill’s prowsxons
netes
- The: changes madf‘ in the MTN with respect to dlspute seftle ment.
: pmcedures offer possibilities of significantly improving the process and the
 results of international dispute settlement with respect to international trade .
issues. - However, the results merely offer the possibility of i Improverment.
The U.S. Government must take responsible and forceful action in the use
of these procedures, and other countries must adhere to their spirit as well
as thexr Ietter, if in fact they are o be of benefit to the United States and
international trade.? .
- Section 301 sets forth.the conditions which would require the President -
to take action. Sub-section (a) authorizes the President to take action if he”
determines that action by the United States is appropriate (1} to enforce the
rights of the United States under any trade agreement, or (2) to respond to
any act, policy or practice of a foreign country or instrumentality that (A)
1s inconsistent with the provisions of or otherwise denies benefits to the
United * States under any trade agreement, or (B) is unjustifiable,
unreasonable or discriminatory and burdens er restricts U.S. commerce, 2
The provision authorizes the President to take all appropriate and feasible
action within his power to enforce these rights or to obtain the elimination
of the foreign pract1ce act or policy on either a nox}dlscrlmmatory or
discriminatory basis. *
Sub-section (b)* gives specific authorization for the President to deny or
modify the benefits of trade agreement concessions or o impose duties or
other import restrictions on the products of, or fees on the services of, the
foreign govermment,
Once a determination has been made to take agtion, subsection (c)*
defines the Presidential procedures. The President may take action on his

#1979 Senate Report at 234,

0.U.8.C, § 241i(a) (Supp. HI 1979). The Definition of U.8. Commerce was also
changed in 1979 Act.

P19 U.S.C. § 241Ha) (Supp. I 1979). Subsection (a) authorizes action" on a
nondiseriminatory basis or solely against the products or services of the foreign country or
instrumentality involved,”

Bid, at § 2411 (b).

“id. at § 2411 (o)



B "..;cammerce 27...-.-C0ngress epeale
~“are.taken on . a nondlscmmmatory baszs because it felt. tbat under the.

--_the overrade provmxon on actaons that

S .'broadened and: more detauled provmons of: the amended act.the pmvzslon': :
Was  no longer necessary . dteis expected that ‘actions” will:beion ‘a -
' .--.-dlscrlmmatory bas:s smce_the action 1s taken an: retahatxon for an act of - a-: :

. spec:ﬁc country. 2% e ! - oy
“ o The: Japanese semmonductor case was ﬁied in the U S under 50 Fed;{_'.
_.Reg 128.866. At that time this case was filed, the economist still argued
*about several economics term. The mtematmnal trade lawyer has been
. considered ‘only small patts -

. vof the case. As a result of this case the' Japanese government. put' mto_- _

sanctions, with- quotas and: add;tlonal tanffs to. the Japanese product that_

trade to the u.s.. - :

1 Condltmns under whmh Sectmn 301 ‘would appmpr:a‘ie'
Actmns brought under section 301 in the past provide a good cross—

18, at § 2411 ()(1).
214, a1 § 2411 ()(2).
T, at § 2411 ).

23 is also in the Trade Act of 1974, Pub. L. No. 93-618, § 302, 88 Stat. 1978 (repealed
1979).

291979 Senate Report, at 236,

201976 Senzte Report, at 235,
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_secnon of the types of forelgn practlces that might lead to a U8, -
:'c.omplamant to:bring a formal action under section 301, or at least to make
-~ informal inquiries about the use of section 301 to solve a problei he mlght
thave with the particular foreign practice, act or policy. L
. Some of these cases involve the services sector, such as discnmznatory .
'cargo preference legislation and discriminatory insurance requirements of
foreign - “governments, both in-the shipping and non shipping areas ¥ .

- ~Common tomplaints in product trade include practices such as those of the

| "'.'}European Economic Community affeatmg U.S. agricultural exports: internal -

use regulations;® "minimum- -import- prices,"* third-country subsidization

. (which: adversely. affects .U.S.. exporters - in - third- -COUntry - markets) T

excessweiy high tanffs and import and customs regulations,

»* Other common complaints by both manufacturing indusiries and
agnculturai producers inelude import formalities, advertising and marketing
restrictions; and mumerous other practices that violate, or appear to v1olate '
natmna! treatment provisions of international agreements.™

Again, the Japanese semiconductor case, many lawyers still guestion
' about the appropriate place to file petition. The Japanese government argued,
that ‘supporting the domestic producers are necessary to help the economic
growth of the country, :

2. Formal Filing of a Section 301 complaint.

In many cases, more can be accomplished through the threat of filing a
30T complaint than might be accomplished through the actual fi iling of a
complaint. This depends on the foreign government involved and the
particular act or practice in question. Some governments, like Japanese
government in the case of semiconductor, faced with a formal, public section

Docket No. 301-1.

2An internal use regulation is the requirement of the uss of domestic products in, as an
example, grain mixtures.

“Minimum import prices involve the assessment of an additional payment on imports that
enter below a set minimum price.

*Example, EC subsidization of wizat flour exports to third Wosld markets, Docket Mo.
301-6.

¥Docker No. 301-12.
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301 compiamt wzil become dlfﬁcult to deai w1th or completely mtranszgent ;.f
-to show that they are not bemg "bulhed " around by the U.S. Govermnen :

“Moreover, in many. cases, though an ‘informal private discussion by: e

. .."USTR wzt_h the ‘forelgn govemment wath exther the Imphmt or the. explibit_

fal prucess “between governmenis T ‘might drag on for some time S
The pet:tloner may finally have to file a formal complaint to show the.
"serjousness” of his CONCErns - and to make sure that the USTR in fact is.
doing everythmg ‘necessary. to resolve a legitimate - concern Df the:_ .
complainant. i

~In-other cases, the proper approach rnay be to 1mmedxately brlng a
formai compiamt and to press it vigorously with the hope that the foreign
government, to avoid retaliatory action, will in fact respond by changing the.
act, practice or policy. Setting forth criteria under which each of these
tactics should be used is difficult, but. a careful study of the particular.
country involved will be important in determining how best to bring an
effecti_ve 301 case. 4 L

3. Polxtical aspecis of Sectwn 301

In the Japanese semiconductor case, the year after the sanction has been
stated, more and more discussions among the politicians about the precise
rule has to be made. It was in 1979, the new amendment has been created.
It was nine years after the case, and then in 1982 the new amendment was
created. In 1985, the new suppiement put into several articles. :

The political considerations in bringing a 301 action are both domestic
and international. Frequently, the domestic producer or industry bringing
a complaint against a foreign government will expect the wholehearted
support of interested Congressinen and at least some U.S. agencies.

However, international political considerations, which the USTR and
other Executive Branch agencies must take into account, may convince a
potential petitioner that a section 301 complaint will not produce the desired
results. One obvious example would be bringing a 301 action against a
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‘country in a sensitive political situation when, for valid foreign policy -

considerations, the Administration

ISIGE is not willing to take action against that
nmation at that particolar time. - - )

" "While theoretically the economic considerations of section 301 should

be ‘separate from those foreign policy considerations, in reality they are rot

‘separate, and indeed cannot be made so. 'Peti_tiancrs should be aware of this' :
~when_preparing to bring a case under section 301, In many of these

situations, “however, ‘an informal “approach to the USTR may prompt the
U:S “Government {0 make informal approaches to the other government in
hopes that a potentially difficult case can be resolved before it becomes.:.. -

“Bblie B :

Similarly, the U.S. Government may be able to use the “threat” of a 301
petition as leverage to get a foreign government to change a practice which
the U.5. Government itself has not been successful in getting removed
through purely diplomatic means.”

Another consideration in bringing a section 301 action is to consider the
actual effect and impact of the foreign act, praciice, or policy on domestic
producers or manufacturers. Unfortunately, some cases brought in the past
under section 301 have been geared o "principle” rather than to actual
significant or even moderate damage to U.S. exporters.® .

- These particular cases are very difficult, if not impossible, to resolve
successfully. In the international framework, getting the GATT to take
action is difficult if the complaimng country is not able to show anything
more than negligible impact on its exporters.® Those types of cases also
weaken the credibility of the U.S. Government’s threats to take retaliatory
action against exports of the allegedly sinful foreign country.

‘While many countries have policies on the books that in fact would be
quite detrimental to U.S. exports, unless a petitioner can show a real
connection with his own exports or real export potential, he should not bring
the case.

Whether filing a formal petition immediately or making an informal

TA diffieult problem of hide export embargoes by Argentina, Brazil, and Uriguay was
resolve§ by agreements negotiated before cases had 1o be fied.

*Exports wheat, the U.&, industry was thriving and expons kad increased significanty.
Docket 301-16.

FInvolving expors of sggs to Canade. The V.8, was anable in the GATT workino pary
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- cemplamt the ﬁrst thmg 3ny pomntlal peﬂtloner should do is cont&ct the_"
- USTRs: ofﬁce and speak 1o the Chairman of the Sectzon 301 Committee

.'about the case.” ’i‘ins initial contact’ wﬂl be: heipful not only to the’ pot&ntlai_

. *.petltloner but also to the UST R who. may be able to get the foreign country
10 take same act:on aHev;atmg the problem before 2 formai complam '1s_

ﬁied

>

a draft of his petition to the Section 301 ‘Chairman’ before making a formal
_.filing to make sure it conforms to. both the procedmai reguiatzons and the_.__ N
su‘nstantwe crn&er;a of the iaw 7 S :

4 Pmcedures ai“ter f'ﬂmg a wmpiamt B
~Apetitioner may find the "Procedures for Complamts Received Pursuant
to section-301 of the Trade Act," as amended-in Title 15 of the Code of
Federal Regulations (CFR).* Under these regulations, petitions may be
submitted by any mtexested party, WhiCh 15 deﬁned as a party who has a
significant interest; - '
for example, a producel or a commercial importer or exporter, of a product
which is affected either by the failure to grant rights to the United States
under a trade agreement or by the act, policy or practice complained of; a
trade association, a certified union or recognized union or group of workers
which is representative of an industry engaged in the manufacture,
production or wholesale distribution in the United States of a product so
affected; or any person representing a significant economic interest affected
by the-act, practice or policy complained of.¥

The petition must be submitted in twenty copies® and should contain
the following information: (1) identification of the petitioner whose interested
is affected; (2) identification of the rights of the United States being affected
by the foreign government, with particular reference to that part of 301
considered relevant; (3) copies of the laws or regulations of the foreign
government which is the subject of the petition; if copies are not available,
the laws and regulations should be identified with as much detail as possible;

“See 15 C.F.R. § 2006 (1981).

“d, at § 2006.0(b).
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(4) the 1cient;ty of the forelgn country which is the subject of the complaint;
(5). ldentlﬁcauon of the-product or service affected by the complaint of act,
_ poi:cy or. practice; (6) information-on the complained of act, policy or
practice--that is,. mformatlon showing how ihe restriction, aci, policy, or

:prae;t:ce violates. or denies a U.S. right under a trade agreement or otherwise

 discriminates against, burdens, or restricts U.S, commerce, mciudmg
: spemf‘ ic mformatlen on volume of trade and the impact on the petmoner ang
" on'U.S. commierce; and (7) an indication of any other forms, of relief soughtf -
by the complamant under any-act.¥ o
. Pefitioner. must supply addltaonai information if the assertlon is that L

'subs:ay payments are having an adverse effect on sales of the U.S. product,
either in U.S. or th;rd-country markets. The required information includes
the volume of trade in the goods or services involved, an estimate of the
amount of the economic or other impact on petitioner and U.S. commerce,
and a statement of the particular manner in which the subsidy is mconmstent
‘with the trade agreement and burdens or restricts U.S. commerce.*

B Thg alternaiive action can be made with section 301°s.

1. Retaliation. :

Since several chapter has been created to section 301, the new action
under section 301 is retaliation. The U.S. can use retahataon to the Japanese
government because of the case of Japanese semiconductor.

.Hearings held under section 304* prior to the actual recommendation
of what U.S. action to take against a country will probably involve a number
of different interests. If the USTR is considering the recommendation of
retaliatory action against the products or services of that other country,
importers and users of those products in the United States and those with an
interest in or affected by the service involved, in all probability, will
complain, first, about the action being taken against this country in general,
and second, more specifically about the product or service of interest to them
being included on the list of possible retaliatory actions.

When this point in the case is reached, therefore, the petitioner should

14, a8 § 2006.1.

“Id. at § 2006.1(8).
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have a su{.cmct but potent list of pmducts, OT Services: that is aimed at hurtmgi_.'}
the exports of the foreign.country: in question but which will cause. the 1e:ast -

amount of negatwe political or economic pressure in-the United States. .

To date: the - United States has never taken any. final reiai:atory action. underf '
section 301 against any foreign government whose.acts, practices, or pohc;es;g

_have been the subject of a formal section 301 complaint.®® However, a

number of sufﬁuent y LIO% (_dﬂ‘i gwe some Euidanae as. to how the system
. would work : - i
. Three cases publtshed n thtr Fc,dcrai Reg;st{.r have made determmatmns
of action and a list of possible items of exports from the foreign.country that "
would: be ssubject - to - retaliatory - tradesrestricting -actions . by - the .ULS... -
Government should the act, practice, ot poli{,y not he mgmhcantiy modziled i

or ehmmaied .

* While the most logical type of retahatlon wouid be on the preducts of.
the other country, section 301 authorizes -other sanctions, such as the:
imposition of fees on the services of other countries or any actions which the -

Presicient could take under any authority available to him to affect the errant
country.”® Generally, the view among policy-makers has been that the

punishment should it the crime where possible, and if the act, practice, or
policy which has been determined to be unjustified or unreasonable is in the

product area, the reialiation should also be in the product area.

Likewise, if the act, practice, or policy is in the service area, the
retaliation shouid be in the service area.*® Of course, taking action against -

the foreign country has always been the least preferred solution under section

301. The purpose ot 301 is to lower the trade barrier of the other country,

not to raise another trade barrier in the United States. Thus, the USTR has
used section 301 and threats of action thereunder most effectively as leverage
to get some movement from the other government on reducing its trade
restricting actions.

10 1U.8.C. § 2411 Supp. 1T 1979),
4. at § 2414,
“19 U.5.C. § 243 1(b} (Supp. 111 1979).

*This is generally held view among international trade policy makers both in the U.3. and
abroad. It also has practical advantapes since services arca not covered by the GATT. and
Cr ettt wt o e e aens st it Ivalued GATT eominity.
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2. Termination and suspension. :

- Another action the United States can take under section 301 is the
termingtion or suspension of a section 301 investigation.® A termination
would follow a decision by the Section 301 Committee the allegations in the
petition were not substantiated by the investigation. S
On the other hand 2 suspension might well follow a tentative agreement with
the foreign government that would lead to 3 partial or fafure reduction of the
trade Testricting actions of the other government.  Technically, the
suspension would keep section 301 in efiect, as leverage to assure that the
agreement is carried out, '

. Terminations or suspensions must be communicated to the complainant
and be. published in the Federal Register with a statement of reasons. ™ It
s mot clear about the solution to the Japanese semiconductor case because
several firms in the U.S. already taken the advantages from
semiconductor/chips from Japan.

The Computer company in the 1.8, argued about the case, agree and
dis-agree among them still not finished yeét.

3. Personal petitioner and the US Government.

As is the case in other trade policy decisions in the federal government,
the USTR is the coordinator and major policy director wiih respect to
decisions under section 301.% However, certain decisions and
recommendations are formulated first by an interagency iask force--in this
case, the Section 301 Committee chaired by an official from USTR--and are
approved by the statutorily created trade policy structure™ before going to
the USTR and through him to the President.

All parties should always keep in mind that in most cases the Committee
will arrive at its decision by consensus among the various interested
departments and agencies, with some having more influence and interest than
others, depending upon the particular issue in the petitioner’s complaint.

The major agencies and departments involved in this process by

®15 C.F.R. § 2006.6 (1981).
1d,
PC.F.R. § 2171 (1976 & Supp. 1T 1979),

310 10.8.C. & 1877 (Syop. 11T 10707
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Executive Order melude the USTR the Departments of State Commezee -
Agrlculture ‘Labor; Justice; Treasuty,lnterzor Transportatton Defense and'_
Energy, the Council of Economic Advisers, the Ofﬁee of Management and:
Budget and the National Security Couneil. ™ =~ - o

* A'representative of the International Trade Commlsswn also sats as e:st"'
ofﬁble member of all staff level trade commitiees. In each department or
" agency.’one or 2 few people are assigned to make departmental or agency’
- recommendations on section 301 petitions; usualiy many of the same peopie'f
wxll be members of the Section 301, Committee for several different cases.

At the same time, experts {from partlcular departments may be called .
‘Upono” handle any techinical’ ‘matters for-a particular case.” Depending on
its structure and the sensitivity of the case, White House officials at any or"

all levels of the decision-making process may be involved.
The Section 301 Committee will have several meetings throughout the course.
of its investigation, and if a consensus is reached among the agencies, the__:
- recommendation will go forward without too much further input from higher |
policy and political levels. "

However, if there is disagreement among the agencies, particularly 1f a
major agency does not agree with recommendations that other agencies are
putting forward, the maiter will likely be elevated by the Chairman to a
higher level in the trade policy structure, perhaps the Deputy Aqsxstant
Secretary level in the different agencies or departments -

The case will get added attention from the senior levels in the Office of
the Trade Representative and possibly from the USTR himself. In addifion,
cases nvolving the European Community and Japan usually generate senior
level attention for both economic and political reasons. Cases involving large
volumes of trade or particularly sensitive political or economic issues also
will receive more and higher level attention.

The investigation itself should be thorough and extensive. While the
unamended law did not clearly spell out the degree of investigation, the
Congress was careful to make the point in the 1979 amendments that the
investigation should cover all relevant issues, whether or not they all were
contained in the petition.*® The Senate Report notes:

“Exccutive order No. 11846, 3 C.F.R. 971 (1971-1975 Compilation), reprinted in 19
U.5.C. § 2111 note (Supp. HI 1979).

*As can be seen i Docket No, 301-1, & 301-14, &301-18.

e e o a4 wm ke ww sn e e ow o o
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ha Investagatmns instituted under new section 302, it is expected that the
.sc,ope of the mvesugatwn will comprehend all issues fairly raised by the
: ailegaaons 1n the petition, and not be narrowly focused only on the accuragy.
of the alk,gatlom What is instituted is an investigation, so that the [USTR]:

s expected to actively seek . ‘information on -the issues raised and not

- :passwely await the pro\nswn of mformat:on to it. In this respect, th(,.
- [USTR]. should be able to request assistance of other agencies An.
ati :_ or pursumw a pention .and. such -assistance . should baﬁ-;;_

Befor@ sendmg rewmmendations to the Pwmdem or takmg: mtermedmte

: ;.acuon the higher policy levels in the Department and in the USTR musgt -

ratify - any ‘decisions to initiate dispute settlement mechanisms in the
international forum or to make initial public determinations that may lead to
retaliatory. action.” Intermediate action, short of a recommended retahatory :
action, might mc!ude a decision to go forward in dispute settlement in the
antemdtaonai forum, tactics for that process, initiation of consultations with
foretgﬁ governments, or a major jurisdictional or substantive determination .
on the merits of the petition.*

vaen tle time limits under the new Trade Agreements Act of 1979, this
process has become far more regularized than it was in the past, and parties
in any case should have a more accurate reading of the status of a particular
complaint at any moment in the process.

C.__Biiatera] mechanism with GATT rather than section 301.

The typical case to J apanese semiconductor case has been brought to the
GATT meetings. Most cases undér 301 that involve product trade may end
up in the GATT, either in bilateral GATT Articles XXI or XX111
consultations or in the formal dispute settlement panel mechanism of GATT
Article XXIIL.® The formal dispute settlement panel mechanism varies
slightly under the new MTN trade agreements, depending upon the particular

1979 Senate Report, at 238-39, 11,5, Code Cong.&Ad. News at 624,

¥See, Executive Order No. [1846, 3 C.F.R 671 (1971-1975 compilation), reprinted in 19
U.S.C. § 2111 note (Supp. TH 1979),

#All chairpersons are appointed by general counsel at the office of the USTR.

“CGATT, at Arts. XXI and XX
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issue ‘in _dispute, but the -gaﬁ_eral" outline of the men__:han_isz_‘r_; is-the séme-af_é _'i_t' '
has been since the GATT was founded in1947.64= = n R

At the request of the complaining country, the GATT will establish 2
‘panel of objective experts, generally. drawn from government representatives
in Geneva not acting on behalf of their governments, who will investigate the
- complaint and teport iis findings and recommendations to the Contracting -
Parties of the GATT.® The recommendations may include the authorization-
of sanctions. against an errant country not following the recommendations of

the Contracting Parties. . <0 i e G e
..+ In the past.this.process has had its ups and downs. In the carly years,
the process was perhaps more legalistically acceptable to the U.S. than it has -
become in later vears. | Under the expanded and clarified rules of the MTN,
it is:hoped that the orderliness and timeliness of these dispute settlement
procedures will begin working more o the ‘benefit of those countries
bringing complaints to the GATT; including the United States. However,
the GATT is an organization that runs on consensus and there will never be
the kind of certainty of right and wrong or justice and injustice as one would
expect in the U.S. court systern. Likewise, the political and economic
relationships and situations among countries weigh heavily, not only on
GATT panel members but also on the Contracting Parties when making
decisions about any particular complaint. '

For that reason, frivolous cases should be kept out of the GATT process
to the extent possible. Neither an independent panel of experts nor the
Contracting Party when the complaint does not involve recognizable
economic harm.
All through the GATT dispute settlement process, which is limited to
representatives of governments, the petitioner should be kept informed by
government representatives and should also be providing information and
help to the U.S. officials presenting the case. Under the new law, the USTR
has a greater obligation to take cases involving disputes under the GATT
rules through the GATT dispute setilement mechanism if bilateral
consultations are not successful.

Therefore, the petitioner has an even greater responsibility, as does the
U.S. Government, to insure that the cases are well prepared, involve
significant issues of dispute that result in economic harm and, once they are

S, art. XL,
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begun, -are followed through vigorously and responsibly, not only in the
international forum but in the internal U.S. forum as well. :

SRR . D. Defending a section 301 case, i

* By looking the Japanese semiconductor case, the problem of jurisdiction
become an important. The defense of section 301 petitions varies with the
country. and the issue involved. - Since the complaint is brought against a
“toreign government’s ‘actions, the foreign government may or may not
acknowledge the legitimacy of section 301 for that purpose and, for
example, may or may not hire counsel to.make representations to the USTR.
and other agencies. :

More. frequenily, governments will make iepresentations  directly,
through diplomatic channels.  Some governmenis also reinforce thege
contacts with private representations to the USTR office or even, in some
cases, the appearance of counsel at a public hearing.

~ The first objective of the foreign government is to demonstrate that the
act, practice, or policy is not in violation of any international or bilateral
agreement or is not otherwise burdening or restricting U.S. commerce.
Failing that, the government may try to negotiate the minimum change
necessary to get the petition withdrawn or terminated. Much of these
diseussions will be formal and informal consultations and negotiations
between governments.

The foreign government always is more likely to get more private sector
U.S. support for its position if a retaliation list is published. Then, the
respondent can appeal to those who would be hurt by limits or duty increases
on the foreign products or by fees added onto foreign services in the United
States. If the USTR holds hearings on the proposed action, the majority of
witnesses most likely will be those opposed to the action for economic
1easons.,

E. Section 301 and the problem of Jurisdiction.
Questions about what acts, practices, or policies of foreign governments
are within the framework of section 301 have been raised since the 1074
Act, and continue to be raised even though clarifications were made in the
1979 Act.” The issues revolve around the definition of "U.S. commerce"
as not only product trade but also U.S. services associated with international
trade, such as actions affecting the U.S. insurance industry, air transport




_-'sc,wxces as for example the prowsmn of broadcastmg, bankmg _and'.
“insurance seryices across national-boundaries. "% ' :
‘i Even. w1t11 these clarlﬁgataons ~significant. problems in: determmmg where :
to draw, the hne between tradf: related and.an investment reIated problem in.
a: fow;gn country StlH persast ~Even:in those cases’that m;ght seem quite
clear, such. as ‘thes Kmean insurance ‘case,” persons ‘in the ‘Administration
who: rmght not. want to: pursue a section:301 action’ have raised questlons :
about. the: Jurlsdicuon of section 361 clalmmg in. that particular case; for.
exampie that the: insurance: question+in Korea was. one- of 12 rzght of .
estabhshment" and therefore-an - mvestment issue. rather ‘than ‘One of those
trade 1ssues mtended to be c0ve1ed by secnon 301

- ®The teem "U.S: commerce” includcs U.S.‘ Sewiccs associated with international frade. o

_ 55’1‘11{: alicnauon was madc that in a case of telev;sson signal was not a service assomated L
“with a product i in tormgn commerce and thercforc was not covcrcd by section 301 Docket No' )
‘ a()l 15 :

%1979 Senate Report, at 236, 1976 U.S. Code Cong. & Ad. News at 622.
TDocket No. 301-15.
“Docket Mo, 301-15.

“Docket Mo. 301-24, which was ultimately withdrawn by petitioner after assurances were
given by the Korean government that the problem would be solved. Early in that case , some
:sst{_rcst who did not want to pursuc shc ca‘;e argued that the type of insurance problem

o ale - T T T T T T
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However, because the legislative history of the Act clearly uses
insurance - as an example of one of those issues covered, that particular
argument is -hard to maintain. In other cases, however, the line might be
finer-and certainly a number of investment and trade issues would be very
ciose to the line.

. Depending on whether the USTR interprets the act narrowly or broadiy
1_'1_ th_o_se borderline cases, a petitioner may or may not get the USTR to take
jurisdiction: over his particular issue under section 301. Because of some
arabiguity in the law, a question remains as to when and to what degree

-international -conciliation, -consultation, and dispute setilement must be
entered into by the United States when an investigation is initiated under
section301. - When the allegations concern matters falling within trade
agreements, there must be “consultations” with the foreign government
involved.™ - _

While the law does not state that these consultations must be under the
auspices of ‘the GATT dispute settlement mechanism, that is a wvalid
interpretation. - Depending upon the USTR interpretation of that statute,
cases could either quite quickly or more slowly get into the international
formal dispute settlement forum. Tactically, for a petitioner’s interests, each
case 'will be different depending upon the country involved and the issue.
In-some ‘cases, petitioner should push immediately for the formal dispute
settlement mechanism; in others, informal bilateral consultations might be
the best approach. While the statute requires the President to determine what
action, if any, he will take under section 301 within twenty-one days of
receiving a recommendation from the USTR, section 301 itself is quite broad
as t0 what action that may be.” While he may take a specific action earlier
noted, he shall, under 301(a), within twenty-one days of receiving a
recommendation from the USTR,” section 301 itself is quite broad as to
what action that may be. While he may take a specific action earlier noted,
under 301(a), take "all appropriate and feasible action within this power to
enforce...".” .

This mean a number things short of actual trade retaliation, including a

19 U.S.C. § 2413 (Supp. 11 1979).
T, at § 241 1{c)(2).

21d. at § 2411(0).
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mom LOHSHIMHOB The draiter% of the amende,d secuon 3(}1 dld not mtend
_that ﬁae Pres;dem be requned to 1etahate g - -

10 C@nclusmn And Recmmﬁendﬁt%@n

The implementation of section 301 of the US Trade Law is not given
+a'good solution. It must be’ con‘;ldered in part;cuiar legal actions, in order
to preserve the legal purposes to all nations, in particular of international
irade daw, There are several LN conventions has been:created and mogt of
' the ndtions have been ratified, it could be the best solut;on to solve prololem
: m .such case Lspaucse semmonduator _
. The terminology. of-the section 301 mist be dem&ed"aieaﬂy in uru_
.understand -and -easy to.foillow. The purposes of every chapters is
complicated, Since the GATT Convention already acceptﬁd as an agieement
to most of the nations, the procedures to coerce another government is better
to follow the rule and GATT procedures: The Law of jurasdlction of one to
another nations must be considered as the U.N.: agreement in order io
proceed the democracy and legal rights among nations. As an indones:an
tmder thc, best we can do is to avmd the dispute wnh the Us. -

1979 Senate Repori, at 240. 1979 U. 8. Code CéﬂgA & AD, News at 625-26.
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