The aspiration of the Indonesian people to build up 2 st;é;t_ehi{vhich is
democratic and desires 10 exercise social justice and humanitarianism ag
stated in the Elucidation of the articles 28 clause (1), 29, and 34 of the 1945

"Paper pmsenteﬂ onthe Asian Law Cesitre Conference: TIndoriesian Law:- the First 50 Years .
School Counc;l Chasber, 1st floor, Law School, The Umve:sny of Melboumc Austm!sa 28 Scpl_f:_mber

' Pmsadcni of lhe Federai Cﬁnsmuuonal Court Qf the Fedemi Repssbhc of Germany.: See Don.a!d P
Kommers, The Constitutional Jurisprudence of the Federal Republic of Germany, Durham and Londan:
e LSS iV ereity Prass, 1989 so.ax
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cemmg all residents, contain the a.vpzrané}z of the Indonesian people zo

buzid upa srare whzch is democratic and deszres to axerczse sosial justi ce -

'ers ‘Accordmg to thlS
1d be Timited to testing the consnmuonahty of any
S dec;sxon would be final and not subject to appeal.

Because of it Status; the proposed Constitutional Court would consist of the
most respected Iawyers scholars and even statesmen whose integrity was
unquesuoned G

- Even: though thls gaeé 1dea ernerged in the early years of the New
Order .and‘réemerged in 1970s, but has meverbeen thoroughly discussed.
The governm__" t'made no' response, and the idea dissapeared. The good idea
remains only an-idea:*

This idea was reemerged in Jakarta recently by Din Muhammad, Kepala
Pusat Penelitian dan Pengembangan, Pendidikan dan Latihan (Kapuslitbang/
Diklat, or the Chief of the Center for Research and Development, Education

? Satya Arinanto, *Indenesia: Demcratization of constitutional and political ife since the 1592 Genteral
Election and the 1993 Plenary Session of the Peoples Consultative Assembly’, in Cheryl Saunders and
Graham Hassall (eds.), Asia-Pacific Constitutional Yearbook 1993 Meibonma Cemre for Comparalwe
Consmmmnal Smdxes Unsve:s:!y of Me!beume, !995 pp 55 : :

: "i"oduno Muiya Lub:s, In Seamh of Human R:ghts Leaai Pohi:cal D:!cmmas of 1ndonesxa s New
Order, 1966—1990' Juris Scsermae Docmr D:ssenatmn, Boala Hail Law Scheo! Unwcrsuy of Cahfomxa
Berkeiey, 1990 pp 124 pal E

‘Jim‘

. Okrober 19956




| : the proposed Co
nona! Csurt 1s not a separate'court from the current court systpm i

Judicial Review

+Judicial review is:an’ old constitutional issue in" Indonesia. Tt has been a
SUbjECt of debate since the time of dehberanons on the. 1945 Cousntutlon{

’Kompas, [The hdonesmn w;de:ly pubhshed newspaper}, i7 Iune, 1995 + PP, = IO._' ‘ i e

“pid. See aiso Frans H Wmarta Consmuhona! Court:needed o uphold laws', 'Hwe J'akana Pos!,'
21 une, 1995. v

TEompas, 21 Tune; 1995, loa.dis; oni T

*Ses Kompas, 20 Jume, 1995, po. 10, See also Satys Arinante, 'Gagasan tentang Mahkarmah
Kenstitusi’ [The Idea of A Constitutional Count], Catatan Holum di Hanan Kompas 1A Law Note A the

IGGnEEEn Fonpas aailyy, Y iy, Tees, op 00
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or th Invesiwatmg Body for the“ Preparanon of Indonesﬁéﬁ Independe e_} '_
0, May, 1945 -.it.

.

Ezbeml ,democracy Soepomo aiso defclared that. he coufd not accept gudmal
review be se 1o his knowledge bl -&:onsensus had ever been. reached.
among constitutional scholars, and becanse Indonesian lawyers still lacked
experience on this question.’

. PSee ] Mui;ammad Yamin, :Naskah Persiapan Undang-Undong Dasar 1945 {Text of the Preparation

of the 194 ConsmuuonI,S vo!s., Jakarta: Yayasan Prapan!_;a, 1959, Vol. 1, > PP 234, 336, 341, and 342,
See'also Todung Mulya Lubis, loc. it pp 1170

"“Todung Mulya Lubis, loc.cit., pp. 117.

“Kompas, 20 June, 1995, loc. cit,. See also Satya Arinanto, "Gagasan tentang Mahkamak Konstitusi’,
loc. cir. As a comparative perspective see also Donald P. Komimers, op; ¢iis, pp. xi-xii, In this book
Professor Komamers describes that as an authoritative i interpreter of the Basic Law (The Conslitution of
the Federal Ra.puhlac of Gem:any}, the Federal Constitutional Court has handed down a vast number of
cases;and opinions that.invite comparison with the constitutional jurisprudence of ofhier ndvamed hberal
democracies.

Piihammad Yamin, op. cil., pp. 341-342. See also Todung Mulya Lubis, Joe, eirppo 18

ad i s
FLTE.
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R Gﬁnstrtaﬁ:onaf Com‘t :

Justlce which he interpreted to mean that it was his constitutiona 'duty to
protect the const:tutxon On thlS premise -he.- empowered the Supreme Court

For the case of Indonesxa in- my'opmmn £ 1mportant to have judicial
review vested upon the Supreme Court. In the future I hope that the Sup-
reme Court wﬂl also serve: as the authorztatzve mrerpreter and the guardian

: "Charies Hlmawan, 'How:not to intervens in'a gu,dxcaal pmcess The Jakarza Pos:. 16 May, 1995
ppi i . S T T AN ST U Y
“Anmeny Mason, ’The Rule of L&w aﬁd Judlcml Bevi “JV' “aper pmsc'x.cd a The Second Annual
Australia Lecturé which was held under the auspices of the Australis-Indonesia Institute, the Austmlxan
Studies Centre and the Facelty of Law University of Indonesiz, Iakarta, 20 October, 1994, pp. 37,

redung tulys Lubls; feccei prr T8 IT9:
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: Peradrlan ¥
S TeTata Usahdli

b Hegara i
(The Adminis-
tratwe Court | s

“ishkenah Agung.
(The Supregnel_ Courty’

_ i s : i : . l i :. i -
" |Peradilan| |Peradilan| |Peradilan| Peradllan Tatal Peradilen | . .. .
Ui Hiliter Agama Usaha Negara ]’ Tata Negaray’’ 7 7

To bring this idea into reality, I propose the House of People’s Rep-
resentatives (DPR) use their right to amendment. In my opinion, they could
propose to amendment article 10 clause (1) of the Law No. 14/1970 on the
kinds and the structure of the Indonesian court.

The existence of a Constitutional Court in Indonesia-today is in line with-
the aspiration-of the-Indonesian people-to build-up -a-state which is-demioc-
ratic and desires to exercise social justice and humanitarianism ag stated in"
the Elucidation ‘zcxes 28 clause (1), 2 ‘_-aﬁd 34 of the 19d5 Const:-k

- Oktober 1996
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tusi; and its posxtlon w111 not under the upreme-Courti(MahAamah Agng)

. 'which is'the. pmnacle of the court structure in Indonesia today. . -
In my opinion, the proposed Consntunonal Couft'must be named Peng-

adzlarz Tate Negara and it will serve as the "ﬁfth pﬂlars of the Indonesmn-_

mstratwe"Courtf“(Pemdzlan Tam Usahalddinistrasi Negara) “In'my v'iew
all of these courts - including the proposed. Cor:stltutlonal Court  must be

placed under the Supreme Coutt (Mahkamah Agung}

To. make this idea comes true, the House of People’s Representatxves
(DPR) must use their right to amendment a Law. This right is one of some
other' rights ‘owned by*“the DPR* By ‘using th_IS nght ‘they ‘could” propose
some amendments to the Law No. 14/1970 on Fudicial Power 'especxally an
amendment to the article 10 clause @) of the Law No 14/ i9’70 on the kmds
and-the’structufe of the Indonesian court.”™ * '

The existence of a Constitutional Court (Pengadzlan Tara Negara) is one
of some basxc needs of the Indonesnan people today, especxaliy to brmg aboutk

..-..,,:.‘ o
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