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Kebemdaan Indonesw sebagaz negara kepu--z
lauan: yang lahir dari Konvensi Hukum Laut
PBB telah menimbulkan konflik kepentingan
dengan negara besar yang pada umumnya me-
nganut doktrin "freedom of navigation”. Kon-
Jlik kepentingan tersebut telah menimbulkan
" berbagai masaleh menyangkut pelaksanaan
hak yang dinikmati kapal asing di dalam per-
airan teritorial ‘negara kepulauan. Karangan
ini:mencoba menbahas pangkal perselisihan
antara "freedom of navigation" pada satu sisi
dan “archipelagic state” pada sisi lain. dan
bagaimana hukum laut mtemaszonal mengkcy: g
masalah tersebut ShEn .

Case Background

In September 1988 just three years after }ndonema ratlﬁed the 1982-
Umted Nations Convention on the Law of the Sea (The LOS Convention).on:
31 December 1985, the Government of Indonesia temporarily closed the
Sunda and‘Lombok Straits for naval practice reason, without giving any
notification and ‘designating any -alternative sea lanes before. it took place’.
Among-countries that have been influenced by ‘that action is the United:
States which has formally recognized Indonesian status as an archipelagic
state in an the exchange of letters in May 1986 which is signed in July 1988

1 William 1. Burke, Intermational Law of the Sea, Sup. I-1 (Lupus Publication, Deiroit 1992).,
Lombok Strait is located between the islands of Bali and Lombok and having regard at "the most
lmporianl passage for vesse] pro-ceedmg belween Makasar Siralt (lhe Pac:ﬁc Ocean}and the !ndnan Gcean,
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436 Hukum dan Pembangunan:

and attached to Indonesia-US Income Tax Treaty’.
' ThlS case has raised much more: questions regarding the arch:peiagic
state reglme in-International Law of the:Sea; indeed there have been very
“tough negotiations regarding it in the Third United Nations Conference on
the Law of the Sea (1982 Conference) that adopted The LOS Convention and
the compromises that have been Tteached seemed unsatisfactory for
archipeiaglc state perspectives®. This paper will discuss about the conﬂactmg
' : 'eedom of nawgat:on on the one side and. archapelaglc state

h sea until The LOS Convention was adopted in 1982, It is c!eariy.
understood that the freedom of navigation has been developed for centuries
‘has a 31gn1ﬁcant role until ‘recent development, whereas the first

1egai issue regarding archipelago just raised not many years ago;

with the International Court of Justice decision in the Anglo-Norwegian
Fisheries Case in 1951 when the Court verified the usage of the straight
baselines method in measuring-coastal archipelagos water territory. Since
then a preliminary attention has been given also to mid-ocean archipelagos
and there were some:literal actions taken by the states claiming themselves
as -archipelagic: states: regardmg thexr 3unsd1ctlons on the sea surroundmc
their territories.-

- The LOS Conventton came into force on November 16, 1994, after'
struggling more - than two' decades in having ratified by the countries are
signatory to it. One of the basic changes that can be found in that convention

* For further discussion, see Barbara Kwiatkowska, "The Archipelagic Regime in Practice in the
Philippine and Indanesia -Making or Breaking International Law®, (1991) 6 Internaional Journal of
Estuarine and Coastal Law, 18-19. The Umled States argue that Strait of Lombok is subject to both the
right of transit passage and the right of archipelagic ses lanss passage which cannot be suspended. See
BurLe supra n.l, at Sup. i-1 -2, S

* The regime of archipelagic state is formed by compromising between the freedom of navigation and
the right-of the mid-ocean archipelagic state. Archipelagic States, Legislative History of Pare [V of the
United Nations Convention on the Law afrhe Sea (United Nal:ons Office t‘or O-*ean Affanrs and lhe I..aw
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is the reglme of archrpeiaoac state, whereas the status .0f the .. area, - tmder _

Lo

nawganon before the usage of the stralght baselme men the r;ght of-' '
' ent_ passage would apply. (amcle 8 The. LOS Convention);. .. ..
Archlpeiaol_c Water; SUbj&CtS to.sovereignty of archipelagic state with

. innocent p passage that is enjoyed by foreign vessel, whereas the first one
. will apply.through the routes normally used for international navigation
-'__ar_zd the, latter will apply through the other rest of archipelagic. water.
_(amc!e 53 T’he LOS Convent;on) as. w:ll be dascussed afterwards; &
. Territorial Sea;, subjects. to sovereign right. of archipelagic state with.
“exclusion of the right of ianocent passaoe (arncfe 17 The LOS.
....-Convention); ... .. . - .
__Exclusive Economic Zone subjects to sovereagn nght of arch:pelaﬂic;
. =state under which the high seas freedom of navigation will apply (amcle:
.58 The. LOS Convennon), e
Strait used for international nav:gatlon three different rlghts that can be-_
B a_pp_;x;egi here are the right of transit passage, _the right of nonsuspenda_ble:_c
innocent passage and the right of archipelagic sea 'Ianes passage, as will-
be reviewed hereinafter (articles 38, 45 and 53 The LOS Convention).

B;';";_'.The Regames of Archnpelagac Water .md Stra:t Used for Interna— :
: :5-:_tmnal Navxgatmn . o L e

I ,The Regzme of Archlpelagzc Warer . : ' St .
... The legal development of the. arch:pe}amc water reglme can be based :
on two hypotheses®. First, that is a direct result of the development of the
doctrine of the territorial sea and the straight baselines principle or second,
that is a sui generis regime established in this recent century as a
compromise between the traditional concept of freedom of navigation and the .
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438 - o Hukum dan Pembangunan

movement of the newly mdependent mld-ocean arch:pelagos Consequently,

thera are some’ guaranties thathave to'bé gwen ‘by'the archapelagxc states to

ensure the freedom of navigation ‘still ‘can be enjoyed. The result of ‘that
_bargaining are the right of nonsuspendabie archlpe!agxc sea lanes passage, nd

the right of innocent passage. . nE

-‘3**‘"The":archlpelagac state may desagnata sea lanes smtable for the safe,
nuos and expedmous passageof’ forezgn vessel through its archlpelagic
water [amcle 53 ( 1) The LOS: Conventxon} This provision tends not to be
mandatory rule, so there seems no- oblxgatlon of archlpelagac state to provide
. the 'sea lanes, where the rlght of archipelagic sea lanes passage wxli apply’,
However ‘that right still may be enjoyed by the foreign ship even though
such ‘sea ‘lanes” ‘are not des:gned by using - the routes normally used for
mtematlonal navngat:on ‘The right of archipelag:c sea lanes passage is
extremely important for international nawganon ‘especially through
Indonesian and Philippine archlpe!ag:c waters, since they both have been
used as convemence mternatxonal routes by foreign vessel smce a Iong time
ago.’

In the arch:pelaglc water which is not used for international navigation
(there-is no sea lanes on'it) will apply the right of innocent passage, which
can be suspended temporarily by archipelagic state for the protecuon of its
security [articte 51 (2) The LOS Conventlon} ‘This" suspenszon shall not
discriminate in -form and-in-fact among foreign ships and has to be duly
published; o the forelgn vessel wnll be well ;nformed before such suspenszon

takes piace

/I, The Strait used for International Navigation

_ A general extension of territorial seas from three to twelve miles will
have “effect “of ‘enclosing some 116 international straits within territorial

waters®. This could create problems of navigation, especially for the major

maritime power such as United States and Japan, affecting their trade and

security. However The LOS Convention have: attempted to resolve these '

problem accord;ngiy Acma!ly, there are six’ categorxes of mternatlonal

3 Moms F Maduno, "Passagc Thmugh !mcmulmnn! Styaits: The Proqpec:s Eml.rgmg from the Third
United Nations Conference on the Law of the Sea”, (1980). /2. Jonrnal of Maritime Law and Commerce,
&8.

¢ Ibid 62. This Regime is part of an indivisible package that 12 mile territorial sea was acceptable
only :f ﬁaere wculd bc 3 freedom or ‘mavigation through international straits. See Horace B. Robertson,



| Indo}rési&nf-:C'ase. v 439

straits provxded in The LOS:Convention,:which are”: :
1. The normal international strait connecting one part of the high seas or
o an excluswe economsc zone and ano‘sher part oftthe hwh S48 01 dn: -

nght of transxt passage shall apply, : . =y
The: traxt in-which aroute throug,h the h;gh seasor echuswL econonnc -
of . similar.- convenience - with::respect 1o -navigational ~and
; hyd ( _graphac characteristic exist-(article 36.The LOS : C()nvention), it
2 depends: on whether the straits state want to extend their territorial sea'-'
o 'out t0:12 miles that results in territorial-sea overlap.and the contmued;-_- _
existence of a high seas corridor. :
3. «The strait that-called .”"Messina Exception Strait”. {articie 38 (1) The
.+ -LOS Convention], the reglme of nonsuspenddble mnocent passage shal!.
#-:apply in this kind of strait; - )
4...-The strait that called dead-end straits exc.eptxon strait {artsc e 45 (I)(b)] :
. +The. LOS. Convention also provided.that.the regime: of : nonsmpendab!e '
27 finnocent passage shall apply. in.this particular strait. i “
5. ./ The international strait that occur within.archipelagic waters (article 46u-
. +54.The LOS: Convention), the right of archipelagic sea lanes. passage.
.+ shall-apply in this strait as well as in the other archipeiaﬂsc water that;
.- -used for international -navigation, and .- e
6. The strait which passage is regulated by ionﬂ standmg mtematlonal_s
srosconvention in force {articie 35:(¢) The:LOS Convent:on] thls straxt is
~«igoverned. by such particular convention. .- :
.- 1n this regards, we can conclude that there are. three dlfferent rtghts of
foreagn yessel that..can:be applied .in the strait- wsed:for international
navigation, which are (1) the right of transit passage; (2) the right of
nonsuspendable innocent passage and (3) the right of archipelagic sea lanes
passage. Sometimes these different rights. could ‘be applied in the same
region,-for instance in the Indonesian water; where the Strait of Malacca and
the Strait of Lombok are located. In the Mallaca Strait, the foreign ships can.
enjoy.the right of transit' passage as well- as the right .of nonsuspendable:
innocent passage, depending on the designation of their passage, whereas:in
the Lombok Strait they enjoy the right of archipelagic sea lanes passage.
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The Case of Lombok Stralt

Indoaesian Posntnon

-As‘addressed above, in 1988 Indonesnan government terporarily closed
the Lombok Strait from international navigation. United States has made
their-compiaint -and deemed that action as violating of international law of
the sea, in:this-respect the right of archipelagic sea lanes passage that is
adopted in The LOS Convention. However, Indonesia has justified the action
based on its"sovereign right to close the straits”, and the right that applied
in-that: strait ‘is-the r:ght Of innocent - passage that can be 1mpeded by the
archipelaglc state®,

- This" opinion seems to.be based on the situation that there are no
archlpeiaglc sea lanes passage that have been proposed by Indonesia, so the
rule that could apply here is the article 53 (12) The LOS Convention which
has ambiguity on it. The routes normally used for international navigation
tend to be unclear, and remain to the recognition of the archipelagic state on
such routes. The other reason that was given by Indonesia was The LOS
Convention was not-yet in force, so there was no obligation of Indonesia to
guarantee the rights addressed in The LOS Convention to be applied in its
territory. This issue will be more uncertain in regard to the non party state,
such as United States, so Indonesia could finde the basis to ignore the protest
that s given by the state not signatory to the convention. 3

- In-addition to that, Indonesia still has not revoked its regulations
regarding its water territory, as enacted in Act No. 4 concerning Indonesian
Waters, 18 February 1960°, which stated that all waters lying within the
baselines-.are internal” waters of Indonesza that subject to Indonesian
soverexgnlty ' ' : - ' : IR
B.. The Umted States Posntmn

- Even though the United States is not a party to The LOS Convention,
it has argued since the very beginning that both the right of transit passage
and archipelagic sea lanes passage have already existed in customary
international law, therefore they shall be enjoyed by all states in the world,

* See Ku, supra n. 3, at 479, Also see Mark 1. Valencia and James Barncy Marsh, “decess to Straits
and Sea Lares in Sowtheast Asian Seas: Legel, Economic, and Strategic Considerations®, (1985) 16
Jourmnal of Maritime Law and Commerce, 525.

¥ See UM, supra n.3, a1 appendix.
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'w1th o fthhout “joining ‘the convention. ‘This position:is taken by United
-Siates while refusmg t0'sign’ The LOS Convent:on and has:been rejected by :
many: other states,: espec:aliy developing states; mc!udmg Indonesia.
czxo: Thes question arises whether the:United States can rely on customary
mternaﬂonal law to. guarantee 'its enjoyment of the" nawgat:onai right: of
foreign.: wessel in-water: terntory of - other .state, :in - this <regards in
= archxpeiag:c water, whsuh is:-adopted in ' The LOS Convention. Many. experts _
in International Law. argue that: United States has indirectly. threatened .its
'posmon incinternational navigation!, since The ' LOS. Convention is.meant
t0-be a: "package ‘deal” convention, where there is 1io. country can pick: up.
and ‘choose whatever they want and leave what they-do not want:-On the
contrary, some scholars affirmed that those rights have become customary
international: law, therefore they can be enjoyed by all states without: any
exeption. Moreover the archipelagic states have 10 pay the status they got by
assuring the exercise of the right previously enjoyefd in such area®™
Another view addressed to this matter is the acceptance of those navigational
rights of foreign vessel in The LOS Convention after many years negotiation
is evidence of the provisions” emerging status as customary law"

Conclusion

.::._;Thef'conﬂict of interest between the freedom of navigation which'is held
by big maritime states on :the one hand and the archipelagic states on the
other:-hand, indeed has turn out, the various problems. regardmg the
1mplementat10:1 of the right enjoying by foreign vessel through the water
territories of archipelagic state.. .. ;

Indeed, Indonesia as a party to The LOS Convemmn should comply

" David A, Larson, "Innocent, Transil, and Archipelagic Sca Lanes Passage”, (1987) 18 Ocean
Development and International Law, 426-428, See also George V. Galdoris and James G. Stavridis,
"United Nations Coaference on the Law of the Sea: Time for A. U.S. Reevaluation 77, (1992} 40 Naval
Law Review, And see David Lawrence Treat, "The United States” Claims of Cuslomary Legal nghts
under the Law of the Sea Convention®; {1984y 41 Washingion and Lee'Law Rewew g

2 Pavid A. Larson, "Innocent, Transit, and Archipelagic Sea Lanes Passage”, (E987) iS Ocean
Development and International Law, 421-423, See aiso Said:Mahmoudi, "Cm!omary International Law
and Transit Passage”, (198%) 20 'Ocean Deve!apme’m ‘and International ‘Law, 167168 Alse Richard J.
Grunawall,  “Unitzd “Stales -Policy on :International - Straits™; (1987) 18 “Ocean- Development and
Interriational Law, 457-458, And Luke T. Lee, "The Law of th‘. Sea Conventton and Third States ]
(1983), 77 Amencan Joumal of Imemananal Law IR
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with. regulatxons stipulated .in: .it..-All. the rules pursuant to The LOS
Coaventxon ‘have to-be exerted:by JIndonesia, not only by enacting :the
national: 1mp]ementmg reguiatlons :such as- the. designation of sea lanes and
.;traffic separation schemes"‘ “but also by -revoking - the- national’ laws
conflicting with-it: After all, this consideration has to be taken into account
much: semously, since The L.OS' Convention:has: already come mto force
wh;ch simeant: has: bound the Contracting parties. - : 3

.. 'On the other-hand; ‘United’ States ' s:m:iarly cannot on 1ts current
position, since it is-anomalous and ambiguous. Furthermore its: assertion that
4dnnacent;. transit--and archipelagic <sea lanes - passage : are..customary -
mternanonal law-has remained questiobnable, therefore the certainty on this

matter:-wouldonly" be reached ~by - accessing" or: ‘ratifying - The LOS

Convention'®, so it has -a strong legal basis in: protecting its interest mstead
only settmnr torth lts mfluentaal power asa super power country

- Empat - faktor. yang -menyebabkan - seorang - layak
" menjadi’ pemimpin, yakni: adabnya, ke;u;urannya
harga dmnya dan amanahnya. P

e P I Siot 'The Imemahonat Legai Reg:me for Nav:gauon (1985) 15 Ocean Development and
Intemafmnaf Law, 98

. ¥ For further commenls se¢ Kw:atkowska, supra n. 2 at-28-30, Accordmg to David L., Larson, the
other.approach thal can be taken by the United States by issuing a formal declaration that it accept all of
the 1982 Convention except Part-XI on deep seabed mining as evidence of or the codification of
customary international, law. Even though this approach wou]d not be as strong as accession.or
ratification, but under international law an executive declaration can bind just as a treaty -or executive
agreement. Larson, .mpm . El m «33 Furlhe,r dmcuss:on can bc {'ound at Sohn R Slwenson and
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